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OPINION  NO.  79-36 


SUBJECT:  Funding  for  Fireboat  "Phoenix"  for  1979-80 

REQUESTED  BY:     Gilbert  H.  Boreman,  Clerk 
Board  of  Supervisors 

PREPARED  BY:      George  E.  Krueger 

Deputy  City  Attorney 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTIONS  PRESENTED 


1.  Does  Controller  have  authority  to  approve  expenditures 
from  Harbor  Operating  Fundi  for  operation  of  fireboat,  as  set 
forth  in  Fire  Department's  budget? 

2.  Is  Controller  bound  to  limit  expenditures  from  Harbor 
Operating  Fund  as  directed  by  Port  Commission? 


CONCLUSION 


1.  No. 

2.  Yes. 


ANALYSIS 

The  facts  underlying  the  questions  presented  above  are  not 
in  dispute. 

On  May  1,  1978,  the  Board  of  Supervisors  directed  the  City 
Attorney  to  file  a  lawsuit  to  require  the  Port  Commission  to 
fully  fund  the  operation  of  the  fireboat  "Phoenix".   However, 


^Harbor  Operating  Fund  contains  all  of  the  Port's 
revenue,  excluding  bond  money. 
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neither  the  Charter,  the  Burton  Act  nor  the  agreement 
transferring  the  Port  to  the  City  from  the  State  require  the  Port 
to  maintain  a  fireboat  with  a  24-hour  marine  and  firefighting 
crew. 

The  only  provision  concerning  fire  services  is  contained  in 
Section  6  of  the  Transfer  Agreement.   It  provides  that  the  Port 
must  maintain  the  same  level  of  fire  protection  existing  at  the 
time  of  the  transfer.   The  Port  has  concluded  that  several 
changes  to  its  premises  since  the  transfer  have  decreased  its 
fire  risks.   These  changes  include  the  sprinklering  of  some  piers 
and  the  removal  of  other  piers,  and  the  decrease  in  maritime 
activity.   The  Port  has  also  concluded  that  the  required  level  of 
fire  protection  can  now  be  accomplished  by  placing  the  fire 
fighters  for  the  fireboat  on  standby.   Although  the  Fire 
Department  disagrees,  the  Port's  conclusions  cannot  be  said  to  be 
unreasonable.   A  mandamus  action  such  as  directed  by  the  Board  of 
Supervisors  could  not  be  successfully  pursued  for  this  reason. 
Mandamus  lies  only  where  there  is  a  clear  ministerial  duty  to 
act.   The  Port  cannot  be  forced  to  perform  an  unreasonable  act 
nor  can  the  Port  be  required  to  exercise  its  discretion  in  one 
particular  manner,  if  in  fact  there  are  several  reasonable 
options  or  ways  to  act. 

Therefore,  the  City  Attorney  negotiated  a  settlement  which 
provided  for  an  equal  sharing  of  fireboat  expenses  between  the 
Port  and  Fire  Department. 

A  Memorandum  of  Understanding  reflecting  this  settlement 
was  acceptable  to  both  departments,  but  was  only  approved  by  the 
Port  Commission.   The  Memorandum  was  not  acted  upon  by  the  Fire 
Commission  in  light  of  certain  budget  action  taken  by  the  Mayor's 
Office. 

The  Port  budget  was  prepared  in  accordance  with  this 
Memorandum  and  therefore  provided  only  50%  funding  for  the 
fireboat.   The  Fire  Department,  in  error,  budgeted  100%  for  the 
operation  of  the  fireboat  "Phoenix",  to  be  paid  out  of  the  Harbor 
Operating  Fund.   The  Mayor's  Office  then  deleted  the  50%  funding 
in  the  Port's  budget  and  left  100%  funding  in  the  Fire 
Department's  budget  to  be  paid  from  the  Harbor  Operating  Fund.   I 
understand  that  under  FAMIS,  the  entire  funding  for  the  fireboat 
"Phoenix"  is  charged  to  the  Port's  Harbor  Operating  Fund  even 
though  the  budget  estimate  appears  in  the  Fire  Department's 
budget.   However,  under  the  circumstances  here  presented,  because 
of  the  failure  to  follow  Charter  fiscal  procedures,  there  is  now 
no  funds  legally  budgeted  for  the  fireboat  "Phoenix". 
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Technically,  the  Mayor's  Office  did  not  increase  the  Port's 
budget  estimate.   However,  the  action  taken  by  the  Mayor's  Office 
has  had  the  effect  of  intending  to  increase  the  amount  the  Port 
budgeted  for  the  fireboat  "Phoenix"  from  50%  to  100%;  i.e.,  it 
intended  to  double  Port's  obligation  to  pay  for  the  fireboat. 

Regarding  budgeting  and  fiscal  procedure.  Charter  Section 
3.584  provides  that  "the  Port  Commission  shall  be  subject  to  the 
budgetary  and  fiscal  procedure"  provided  in  the  Charter. 

Charter  Section  6.203  provides  that  the  Mayor  may  increase 
items  in  budget  estimates,  excepting: 

"That  he  shall  not  increase  any  amount  nor 
add  any  new  item  for  personal  services." 

Charter  Section  6.203  prevents  the  Mayor  from  increasing  amounts 
in  budget  estimates  for  personnel  services.   The  Port's  50% 
funding  for  the  fireboat  "Phoenix"  was  totally  for  salaries; 
i.e.,  personal  services.   Accordingly,  the  Mayor  had  no  authority 
to  increase  the  Port's  50%  funding  to  100%.   By  accepting  the 
Fire  Department's  budget,  the  Mayor's  Office  indirectly  intended 
to  double  the  amount  the  Port  had  budgeted  for  the  fireboat. 

Since  the  Port  originally  budgeted  only  one-half  of  the 
salaries  for  the  crew  of  the  "Phoenix",  the  Mayor's  Office  acted 
in  excess  of  its  authority  in  increasing  the  Port's  obligations. 
Accordingly,  the  Port  should  not  have  to  make  an  expenditure 
greater  than  its  budget  estimate  from  its  Harbor  Operating  Fund; 
i.e.,  50%. 

Charter  Section  3.581  articulates  the  powers  and  duties  of 
the  Port  Commission.   It  provides,  in  part: 

"The  Port  Commission  shall  have  the  power  and 
duty  to  use,  conduct,  operate,  maintain,  manage, 
regulate  and  control  the  port  area  of  San 
Francisco  and  to  do  all  things  it  deems  necessary 
in  connection  with  the  use,  conduct,  operation, 
management,  maintenance,  regulation,  improvement 
and  control  of  said  port  area  .  .  .  including 
.  .  .  the  exclusive  power  to  perform  or  accomplish 
the  following: 

"(1)   The  improvement,  operation  and  conduct 
of  the  harbor,  and  any  and  all  improvements  or 
facilities  located  thereon; 
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"(19)   To  expend  all  funds  necessary  to  the 
carrying  out  of  the  powers  and  duties  herein 
expressed.  ..." 

Since  the  attempt  to  increase  the  Port's  obligation  to 
finance  the  fireboat  is  prohibited  by  Charter  Section  6.203, 
(supra),  I  am  of  the  opinion  that  the  Controller  lacks  the 
authority  to  approve  the  expenditure  as  set  forth  in  the  Fire 
Department's  budget. 

Furthermore,  the  Port  has  the  Charter  authority  and 
responsibility  for  formulating  its  own  policy  and  for  calculating 
its  own  budget  estimates.   The  Controller  must  limit  expenditures 
from  Port  funds  as  directed  by  the  Port  Commission. 

The  funding  of  the  fireboat  can  now  properly  be 
accomplished  by  a  supplemental  appropriation  submitted  to  the 
Board  of  Supervisors. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


George  E.  Krueger 
Deputy  City  Attorney 


Thomas  A.  Toomey ,  Jr. 
Chief  Deputy  City  Attorney 


Approved: 

City  Attorney 
GEK:css 


GEORGE  AGNOST 
crry  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


J  UN  26  1979 
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June  15,  1979 


SUBJECT: 


REQUESTED  BY; 


PREPARED  BY; 


Conflict  of  Interest  -  Member  of  the 
Board  of  Trustees  of  Symphony  Association 
Serving  as  a  Member  of  the  Board  of  Trustees 
of  the  San  Francisco  War  Memorial 

Gilbert  H.  Boreman 

Clerk  of  the  Board  of  Supervisors 

Burk  E.  Delventhal 
Judith  L.  Teichman 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

May  a  member  of  the  San  Francisco  Symphony  Board  of 
Trustees  also  serve  on  the  San  Francisco  War  Memorial  Board 
of  Trustees? 


CONCLUSION 


Yes. 


ANALYSIS 

On  behalf  of  the  Rules  Committee  of  the  Board  of 
Supervisors  you  have  sought  advice  regarding  the  nomination 
of  Charlotte  Smith  Maillard  to  the  Board  of  Trustees  of  the 
San  Francisco  War  Memorial.   Mrs.  Maillard  is  a  member  of  the 
Board  of  Trustees  of  the  Symphony  Association.   At  the  outset 
it  should  be  noted  that  Mrs.  Maillard  serves  on  the  Symphony 
Association  Board  without  compensation  and  would  serve 
without  compensation  as  a  member  of  the  War  Memorial  Board  of 
Trustees. 

The  duties  of  the  War  Memorial  Board  are  set  forth  in 
Charter  Section  3.610,  which  provides  in  relevant  part, 
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"The  board  of  trustees  of  the  San  Francisco  War 
Memorial  shall,  under  ordinance,  have  charge  of  the 

.  .  .  administration  and  operation  of  said  war 
memorial  and  of  the  grounds  set  aside  therefor." 

To  understand  the  duties  of  the  Board  and  limitations  on 
the  rights  of  citizens  to  serve,  it  is  necessary  to  look  at 
the  history  of  the  War  Memorial  Association.   State  v. 
Conkling  (1861)  19  C.  501,  511;  McGarrahan  v.  Maxwell  (1865) 
28  C.  75,  95.   In  1921  the  Regents  of  the  University  of 
California  entered  into  a  trust  agreement  with  various 
private  citizens  for  establishment  of  a  memorial  to  the 
veterans  of  World  War  I.   When  the  City  took  over  the  War 
Memorial,  the  War  Memorial  Board  of  Trustees  succeeded  to  the 
Regents  as  trustees  and  the  terms  of  the  trust  agreement 
remained  in  effect. 

The  memorial  to  be  constructed  and  operated  under  the 
trust  agreement  was  to  consist  of 

"a  Memorial  Court  enclosed  or  partially  enclosed  by 
a  building  or  a  group  of  buildings,  viz:   a  theatre 
or  auditorium  building,  a  building  to  be  used  by 
the  San  Francisco  Art  Association,  also  called  the 
San  Francisco  Institute  of  Art  .  .  .  and  a  building 
to  be  used  by  the  San  Francisco  Posts  of  the 
American  Legion  ..." 

The  auditorium  was  to  be  used  by  one  of  the  named 
beneficiaries  of  the  trust,  the  Musical  Association  of  San 
Francisco  and  its  "San  Francisco  Symphony  Orchestra."   Under 
the  terms  of  the  trust,  the  Symphony  Association,  as  the 
successor  to  the  Musical  Association,  pays  rent  in  an  amount 
fixed  by  the  War  Memorial  Trustees  for  each  performance  in 
the  auditorium.   In  connection  with  rehearsals  or 
performances  by  the  Symphony,  the  Trustees  are  obligated  to 
maintain  the  auditorium;  to  furnish  all  utilities  which  are 
required;  to  furnish  stage  services,  including  "footmen,  box 
office  service,  ticket  takers,  ushers  and  first-class  stage 
service";  and  to  maintain  proper  order  and  decorum  in  the 
auditorium  and  adjoining  area.   In  addition,  under  the  terms 
of  the  trust  the  Symphony  has  the  first  preferential  right  to 
use  the  auditorium  for  its  rehearsals,  for  its  regular  seven 
month  series  of  concerts,  and  for  a  two  month  musical 
festival  after  the  conclusion  of  the  regular  series.   In  each 
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instance,  the  terms  of  the  use  are  to  be  "as  favorable"  as 
are  offered  any  other  party  using  the  space  for  similar 
purposes. 

The  question  is  whether  Mrs.  Maillard  is  precluded  from 
serving  on  the  War  Memorial  Board  by  Charter  Section 
8.105(a).   As  a  member  of  the  Board  of  Directors  of  the 
Symphony  Association  to  which  the  Board  of  Trustees  of  the 
War  Memorial  leases  space,  would  Mrs.  Maillard  be  or  become: 

".  .  .  directly  or  indirectly  interested  in,  or  in 
the  performance  of,  any  contract,  work  or  business, 
or  in  the  sale  of  any  article,  the  expense,  price 
or  consideration  of  which  is  payable  from  the 
treasury;  or  in  the  purchase  or  lease  of  any  real 
estate  or  other  property  belonging  to  .  .  .  the 
city  and  county  ..." 

We  do  not  reach  the  issue  of  whether  it  would  constitute 
a  conflict  of  interest  under  this  section  for  Mrs.  Maillard 
to  serve  on  both  the  Symphony  and  War  Memorial  Boards, 
however,  since  Charter  Section  3.610  specifically 
contemplates  the  appointment  of  persons  in  Mrs.  Maillard's 
position  as  members  of  the  War  Memorial  Board.   If  there  is 
an  inconsistency  between  the  general  prohibition  embodied  in 
Section  8.105  and  the  specific  reference  in  Charter  Section 
3.610,  to  those  persons  whom  the  Mayor  shall  consider  for 
appointment  to  the  War  Memorial  Board  of  Trustees,  the  more 
specific  language  of  Charter  Section  3.610  controls.   Burum 
V.  State  Compensation  Ins.  Fund  (1947)  30  Cal.2d  575, 
585-586;  In  re  Shull  (1944)  23  Cal . 2d  745,  750.   The  specific 
language  of  the  Charter  governing  appointments  to  the  War 
Memorial  Board  of  Trustees  must  be  deemed  to  control  the  more 
general  conflict  of  interest.   No  Charter-defined  conflict  of 
interest  arises  from  these  facts. 

Charter  Section  3.610  provides,  in  relevant  part: 

"The  Trustees  of  said  War  Memorial  shall 
consist  of  eleven  members,  who  shall  be  appointed 
by  the  Mayor,  subject  to  confirmation  by  the  Board 
of  Supervisors.   .  .  .   In  making  appointments  to 
said  Board,  the  Mayor  shall  give  due  consideration 
to  veterans  of  all  wars  engaged  in  by  the  United 
States,  and  to  such  other  classes  of  persons  who 
may  have  a  special  interest  in  the  purpose  for 
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which  said  War  Memorial  is  to  be  constructed  and 
maintained.   ..."   [Emphasis  added.] 

In  my  opinion  the  requirement  that  the  mayor  give  "due 
consideration  to  veterans"  and  to  others  who  have  a  "special 
interest"  in  the  purposes  for  which  the  War  Memorial  exists 
authorizes  the  appointment  of  persons  who  serve  on  the  boards 
of  the  entities  housed  in  the  War  Memorial.   Any  other 
reading  would  reduce  this  language  to  the  mere  statement  of  a 
truism  in  that  in  no  instance  would  the  Mayor  make  an 
appointment  to  any  board  unless  the  appointee  was  interested 
in  the  board's  duties  and  responsibilities. 

The  relevant  portions  of  the  conflict  of  interest 
provisions  in  the  Charter  at  the  time  of  the  adoption  of  the 
Charter  provisions  establishing  the  War  Memorial  Board  of 
Trustees  contained  essentially  the  same  prohibitions  as  are 
contained  in  Section  8.105(a).   See  the  1928  charter.  Article 
XVI,  Section  6. 

An  investigation  of  the  history  of  the  Board  of  Trustees 
of  the  San  Francisco  War  Memorial  reveals  that  from  the 
beginning  many  Trustees  also  served  at  the  same  time  on  the 
Boards  of  one  or  more  of  the  entities  which  are  the 
beneficiaries  of  the  War  Memorial  Trust.   The  first 
appointments  to  the  War  Memorial  Board  were  made  by  Mayor 
Rolph  and  approved  by  the  Board  of  Supervisors  in  March, 
1930.   Those  appointments  followed  a  protracted  controversy 
in  the  City  between  the  Mayor  and  the  Board  of  Supervisors 
regarding  whether  the  majority  of  the  trustees  would 
represent  veterans  groups  or  the  other  groups  interested  in 
use  of  the  War  Memorial  facilities.   Implicit  in  this 
controversy  was  the  premise  of  the  Mayor  that  the  Charter 
called  upon  him  to  name  highly  placed  veterans  and 
representatives  of  cultural  organizations  which  would  make 
use  of  the  War  Memorial  Facilities  according  to  the  terms  of 
the  trust. 

Of  those  veterans  who  were  appointed  initial  Trustees  of 
the  War  Memorial  Board,  it  appears  that  all  were  officials  in 
one  capacity  or  another  of  a  veteran's  group  which  had  space 
in  the  War  Memorial.   For  example,  Frank  Belgrano  was  a 
member  of  the  Board  of  Directors  of  the  American  Legion.   The 
initial  War  Memorial  Trustees  also  included  persons  who  were 
on  the  Board  of  Directors  of  the  Musical  Association  of  San 
Francisco,  to  wit:   Mr.  Richard  M.  Tobin  and  George  Cameron. 
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Following  these  appointments,  the  1932  San  Francisco 
Charter  was  drafted.   Both  the  conflict  of  interest  provision 
and  the  War  Memorial  Board  of  Trustees  language  were  carried 
forward  without  substantial  change.  (See,  respectively,  the 
1932  Charter,  Section  222  and  Section  44.)   Reenactment  of  a 
statutory  provision  after  administrative  construction  is 
presumptive  of  legislative  intention  to  continue  the  same 
construction.   California  Motor  Express  v.  State  Bd.  of 
Equalization  (1955)  133  Cal.App.2d  237,  239-240. 

As  noted  above,  it  is  apparent  that  since  1930  there 
have  been  members  of  the  War  Memorial  Board  of  Trustees  who 
have  also  served  on  the  Boards  of  the  entities  served  by  the 
War  Memorial.   Contemporaneous  and  post  enactment  facts  and 
developments  are  relevent  to  determining  the  legislative 
intent  behind  these  charter  sections.   H.  S.  Mann  Corp.  v. 
Moody  (1956)  144  Cal.App.2d  310,  320;  People  v.  San  Francisco 
&  Alameda  Railway  Co.  (1868)  35  Cal.  606,  616-617.   The 
historical  facts  attending  the  adoption  of  a  statute  should 
be  given  more  weight  than  a  literal  interpretation.   Rutledge 
v.  Crawford  (1891)  91  Cal.  526,  533. 

The  only  reasonable  inference  that  can  be  drawn  from  the 
fact  that  officials  of  the  entities  housed  in  the  War 
Memorial  have  served  as  War  Memorial  Trustees  from  the  very 
first  appointments  to  the  present  is  that  the  practice  has 
been  understood  by  the  Mayor,  the  Board  of  Supervisors  and 
the  Trustees  to  be  consistent  with  the  direction  in  Section 
3.610  that  the  Mayor  in  making  appointments  give  "due 
consideration"  to  veterans  and  others  with  a  "special 
interest"  in  the  purposes  for  which  the  War  Memorial  exists 
despite  the  fact  that  such  a  relationship  might  otherwise 
amount  to  a  conflict  prohibited  by  the  general  language 
contained  in  Section  8.105.   Administrative  practice  of  those 
officials  charged  with  practical  application  of  the  law  is 
entitled  to  great  weight.   Jacobs  v.  Department  of  Motor 
Vehicles  (1958)  61  Cal.App.2d  727,  732;  Noroian  v.  Department 
of  Administration  (1970)  11  Cal.App.3d  651,  655  and  Broadway- 
Locust  Co.  V.  Industrial  Ace.  Com.  (1949)  92  Cal.App.2d  287, 
293. 

In  short,  the  plain  language  of  Section  3.610  authorizes 
the  appointment  to  the  War  Memorial  Board  of  persons  who  are 
also  officials  of  the  entities  which  are  served  by  the  War 
Memorial  and  the  long  standing  practice  of  appointing  such 
persons  to  the  War  Memorial  Board  of  Trustees  compels  the 
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conclusion  that  the  language  in  Section  3.610  was  intended  to 
encourage  the  appointment  of  persons  who  are  directly 
involved  in  the  operation  of  the  benefited  entities  without 
regard  to  other,  more  general,  provisions  in  the  Charter. 

You  are  accordingly  advised  that  Mrs.  Maillard  may 
lawfully  be  appointed  to  the  office  of  Trustee  of  the  San 
Francisco  War  Memorial  notwithstanding  her  status  as  a  member 
of  the  Board  of  Directors  of  the  San  Francisco  Symphony 
Association. 

Very  truly  yours. 


GEORGE  AGNOST 
City  Attorney 


hiifk   E.  Delventhal 
Deputy  City  Attorney 


Approved: 


v^'-'VA 


GEORGE-^  AGNOST 
City  Attorney 


BED: jj 


GEORGE  AGNOST 

ary  ATTOHNrr 

QTY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


JUN2  6  1979 


DOCUMENTS  DEPT 
8.F.  PUJLIC  L  8RARY 


June  14,  1979 


^^  OPINION  NO.  79-38 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY; 


Encroachment  upon  Park  Land  by  Adjacent 
Property  Owner 

Robert  C.  Levy,  Superintendent 
Bureau  of  Building  Inspection 
Department  of  Public  Works 

Angela  Karikas 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  City  should  seek  the  removal  of  a  bay  window 
and  stairs  at  a  private  residence  on  1445  Montgomery  Street 
which  encroach  upon  an  unusable  portion  of  City  park  land. 

CONCLUSION 

Several  factors  weigh  against  seeking  the  removal  of  the 
encroachments  at  1445  Montgomery  Street.   First,  they  occur 
over  a  totally  unusable  section  of  City  land.   Since  the  bay 
window  and  steps  in  no  way  interfere  with  the  public's  use 
and  enjoyment  of  the  park,  it  is  unlikely  that  a  court  would 
order  their  removal  under  the  law  relating  to  purprestures. 
Second,  it  is  doubtful  whether  a  court  would  issue  an 
injunction  after  applying  the  standard  balancing  test 
required  in  most  encroachment  cases,  because  the  considerable 
expense  involved  in  removal  would  appear  to  outweigh  the 
negligible  harm  to  the  public  in  allowing  the  encroachments 
to  remain.   Finally,  there  is  a  possibility  that  the  City's 
action  in  approving  the  building  plans  and  issuing  a  permit 
may  invoke  the  equitable  defense  of  estoppel  or  laches. 

FACTS 

Although  the  plans  accompanying  the  application  for  a 
building  permit  revealed  an  encroachment  of  steps  and  a  bay 
window,  a  permit  was  issued  by  the  Department  of  Public  Works 
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to  the  owner  of  a  residence  at  1445  Montgomery  Street  to  add 
a  second  story  apartment  above  the  residence.   The  boundary 
line  in  the  back  of  the  lot  separates  the  owner's  property 
from  Pioneer  Park  on  Telegraph  Hill.   The  pertinent  park  land 
immediately  adjacent  to  the  boundary  line  consists  of  a  4 
foot  8  inch  tarred  path,  a  wooden  fence  which  runs  along  the 
side  of  the  path  and  protects  pedestrians  from  slipping  down 
onto  the  owner's  lot  a  few  feet  below,  and  part  of  the  gully 
which  extends  from  the  fence  to  the  owner's  residence. 

The  entrance  to  the  second  story  apartment  is  on  a  level 
slightly  above  the  tarred  path  and  fronts  onto  the  path  in 
the  back  of  the  lot  by  a  small  staircase  and  landing.   The 
steps  bridge  the  gully  from  the  edge  of  the  fence  to  the 
second  story  structure.   The  landing  {31''x44"x60" )  and  at 
least  two  of  the  steps  (approximately  10  sq.  feet)  are 
located  on  the  park  side  of  the  boundary  line.   In  addition, 
a  second  story  bay  window  extends  approximately  six  inches 
beyond  the  property  line.   The  window  encroachment 
constitutes  less  than  two  square  feet  and  is  more  than  ten 
feet  above  grade.   Both  encroachments  are  clearly  outside  of 
the  fence  bounding  the  park  path,  and  do  not  interfere  in  any 
way  with  use  of  the  path. 

ANALYSIS 

Although  the  City  property  immediately  adjacent  to  the 
owner's  lot  was  dedicated  for  park  purposes,  use  of  the  land 
is  limited  by  the  contour  of  the  hillside.   The  secluded  park 
path,  bounded  by  the  sloping  hill  on  one  side  and  the  steep 
gully  on  the  opposite  side  is  the  only  accessible  portion  of 
park  land  which  abuts  the  boundary  line.   In  fact,  the  steep 
narrow  gully  over  which  the  encroachments  are  located 
presents  a  hazard  to  park  users.   Several  years  ago  in  an 
attempt  to  prevent  public  use  of  the  gully,  the  City  erected 
the  wooden  fence  which  borders  the  path.   While  the  gully 
serves  no  recreational  purpose,  it  does  provide  a  natural 
channel  for  water  drainage  from  the  park  land  above. 
However,  it  should  be  noted  that  the  encroaching  bay  window 
and  stairs  do  not  interfere  with  the  natural  drainage 
system.   Thus,  the  encroachments  over  the  gully  do  not 
obstruct  public  use  of  the  park  land. 

San  Francisco  Charter  Section  7.403(b)  prohibits  the 
recreation  and  park  commission  from  permitting  "the  building 
or  maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation  purposes."   However, 
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the  right  to  have  an  encroachment  removed,  once  it  is  made, 
is  not  automatic.  The  general  rule  regarding  encroachments 
is: 

"In  an  action  between  adjoining  landowners,  when 
the  defendant  without  privilege  occupies  the 
plaintiff's  property,  an  injunction  is  granted  to 
remove  the  encroachment," 

However,  the  courts  do  have  discretion  to  deny  injunctive 
relief.   Brown  Derby  Hollywood  Corporation  v.  Hatton  61 
Cal.2d  855  at  858  (1964).   The  California  Court  of  Appeal 
stated  in  Phillips  v.  Isham  111  Cal.App.2d  537,  at  539 
(1952) :   "No  hard  and  fast  rule  can  be  adopted  which  will  fit 
all  cases  and  hence  each  must  be  determined  upon  its  own 
peculiar  facts." 

A  "purpresture"  is  an  encroachment  by  a  private  party 
upon  land  which  is  open  to  the  public.   It  is  subject  to 
special  scrutiny.   The  authorities  concur  that  the  critical 
question  in  such  cases  is  whether  the  encroachments 
unreasonably  interfere  with  the  public's  use  and  enjoyment  of 
the  land.   Walsh  on  Equity  p.  200  §  38  (1930)  states; 

"it  is  the  injury  to  the  public  by  interference 
with  essential  rights  of  its  members  in  the  actual 
enjoyment  of  public  ways  and  places  which  is  the 
essence  of  the  offense  against  the  public." 

Quoting  from  McQuillan  on  Municipal  Corporations,  2nd  Ed., 
volume  4,  page  114,  section  1438,  the  California  Court  of 
Appeal  stated  in  Calder  v.  City  and  County  of  San  Francisco 
50  CA2d  837  at  840  (1942):   "'The  final  question  is:   Are  the 
obstructions  or  encroachments  involved  unreasonable  and 
against  the  public  rights  and  general  welfare?'". 

In  People  v.  Park  and  Ocean  R.R.  Company  76  Cal.  156 
(1888)  the  California  Supreme  Court  denied  injunctive  relief 
in  a  suit  brought  by  the  state  attorney  general  to  abate  the 
construction  of  a  railroad  in  Golden  Gate  Park,  as  a 
nuisance.   Relying  upon  Civil  Code  Section  3479  which  defines 
a  nuisance  as  anything  which  "unlawfully  obstructs  the  free 
passage  or  use,  in  the  customary  manner,  of  any  .  .  .  public 
park  .  .  .",  the  California  Supreme  Court  held  that  the 
purpresture  in  that  case  (private  railroad)  was  not  a 
nuisance.   Since  the  railroad  did  not  unlawfully  obstruct  the 
public's  customary  passage  or  use  of  the  park,  the  attorney 
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general  on  behalf  of  the  people  of  the  state  could  not  seek 
to  enforce  its  removal. 

Although  the  encroachments  at  1445  Montgomery  Street 
constitute  a  purpresture,  they  do  not  in  any  way  interfere 
with  the  public's  use  and  enjoyment  of  the  park.   Thus,  the 
primary  purpose  for  removal  of  such  public  encroachments  is 
absent  here.   In  addition,  it  has  been  noted  by  at  least  one 
commentator  that  the  courts  generally  allow  greater  latitude 
in  cases  where  the  purpresture  is  above  or  below  the  surface 
of  the  land.   (See  McQuillan  on  Municipal  Corporations,  3rd 
Ed.,  Vol.  10,  p.  821  §30.74  (1966)). 

Generally,  in  encroachment  suits  between  adjacent 
landowners,  the  courts  may  deny  injunctive  relief  on  the 
basis  of  a  balancing  doctrine  which  weighs  the  hardships  to 
the  parties  involved: 

"Where  the  encroachment  does  not  irreparably  injure 
the  plaintiff,  was  innocently  made,  and  where  the 
cost  of  removal  would  be  great  compared  to  the 
inconvenience  caused  by  the  plaintiff  by  the 
continuance  of  the  encroachment,  the  equity  court 
may  in  its  discretion,  deny  the  injunction  and 
compel  the  plaintiff  to  accept  damages." 
Christensen  v.  Tucker  114  Cal.App.2d  554  at  559, 
(1952) . 

The  courts  will  not  invoke  the  balancing  test  where  the 
encroacher  has  acted  in  bad  faith  or  is  not  innocent.   In 
other  words,  where  the  encroacher  knew  that  he  was  building 
on  the  plaintiff's  land,  and  acted  without  a  good  faith 
belief  that  he  had  a  right  to  do  so,  an  injunction  will 
issue.   See  Brown  Derby  Hollywood  Corporation  v.  Joseph 
Hatton,  supra. 

The  law  concerning  negligent  encroachers  is  less  clear. 
While  some  cases  imply  in  dicta  that  the  balancing  doctrine 
will  not  be  used  where  the  encroacher  is  negligent  (see  Agmar 
V.  Solomon  87  Cal.App.  127  (1927)),  no  California  Court  has 
refused  to  apply  the  doctrine  solely  on  the  basis  that  a 
mistaken  encrocher  should  have  used  ordinary  diligence. 
Furthermore,  several  cases  have  ignored  the  question  of 
negligence  entirely  in  applying  the  doctrine  and  framing  the 
issues.   (See  Brown  Derby  Hollywood  Corporation  v.  Hatton, 
supra,  at  860) .   Although  the  property  owner  at  1445 
Montgomery  Street  may  have  known  her  property  would  encroach 
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on  park  land  before  construction  began,  it  could  be  argued 
that  circumstances  led  her  to  reasonably  believe  she  had  a 
right  to  do  so.   The  City  failed  to  correct  the  encroachment 
after  reviewing  the  building  plans  and  issued  a  permit.   In 
addition,  several  of  the  adjacent  lots  abutting  the  park 
property  have  also  encroached  to  the  fence  line. 

In  most  cases  where  the  courts  have  applied  the 
balancing  doctrine  and  denied  injunctive  relief,  the 
plaintiff  has  suffered  no  real  injury  by  the  encroachment. 
For  example  in  Nebel  v.  Guyer  99  Cal.App.2d  30  (1950)  the 
wall  of  a  building  and  its  overhanging  eaves  encroached  more 
than  two  feet  onto  a  neighbor's  property.   The  court  affirmed 
denial  of  an  injunction  because  of  the  great  expense  involved 
in  removing  the  encroachment  and  because  the  area  encroached 
upon  was  merely  a  flower  garden.   The  court  found  no  actual 
damage  to  the  plaintiff  and  refused  to  compel  removal.   In 
Baqlione  v.  Leue  160  Cal.App.2d  731  (1958)  the  eaves  of  the 
defendant's  building  encroached  more  than  one  foot  over 
plaintiff's  property.   The  court  held  that  the  encroachment 
did  not  damage  plaintiff  or  interfere  with  the  use  of  the 
land,  and  since  removal  of  the  encroachment  would  cost 
$3,500.00  the  court  affirmed  denial  of  the  injunction. 

It  should  be  noted  that  while  California  courts  have 
granted  injunctions  for  the  removal  of  encroaching  stairs  and 
bay  windows,  the  courts  have  found  in  most  cases  that  the 
party  encroached  upon  has  been  materially  injured.   In 
Stallard  v.  Cushing  76  Cal.  472  (1888)  the  owner  of  a  house 
located  in  a  private  alley  built  a  staircase  which  encroached 
upon  the  alley.   The  court  ordered  removal  of  the  stairs 
because  they  obstructed  ingress  and  egress  to  and  from  the 
plaintiff's  neighboring  lot.   In  Harland  v.  Nolo  105 
Cal.App.2d  740  (1951)  the  court  granted  an  injunction  for  the 
removal  of  a  bay  window  which  encroached  more  than  one  foot 
over  plaintiff's  property  because  the  window  was  low  enough 
to  constitute  a  hazard  to  pedestrians. 

The  Department  of  Public  Works  has  estimated  that 
alteration  of  the  bay  window  to  eliminate  its  overhang  onto 
park  property  (the  gully)  would  cost  the  owner  at  1445 
Montgomery  Street  in  excess  of  $2,000.00.   Elimination  of  the 
encroaching  stairs  over  the  gully  would  require  the 
construction  by  the  owner  of  an  eight  foot  retaining  wall.   A 
new  entrance  would  cost  in  excess  of  $5,000.00.   On  balance, 
the  hardship  suffered  by  the  City  as  a  result  of  the 
encroachments  appears  negligible.   As  noted  above,  the 
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encroachments  occur  over  unusable  land  and  in  no  way 
interfere  with  the  public's  use  and  enjoyment  of  the  park 
(tarred  path) . 

Furthermore,  a  plaintiff's  right  to  a  mandatory 
injunction  for  the  removal  of  an  encroachment  may  be  defeated 
by  the  equitable  doctrines  of  estoppel  and  laches.   These 
doctrines  were  defined  by  the  California  Court  of  Appeal  in 
Agmar  v.  Solomon,  supra,  at  135: 

"Where  a  party  tacitly  encourages  an  act  to  be  done 
he  cannot  afterwards  exercise  his  legal  right  in 
opposition  to  such  consent"  or  "where  a  man  has 
been  silent,  when  in  conscience  he  ought  to  have 
spoken,  he  will  not  be  allowed  to  speak  when 
conscience  requires  him  to  be  silent." 

While  the  weight  of  authority  holds  these  doctrines  to  be 
ineffective  in  suits  against  municipal  corporations  involving 
inalienable  public  land  (see  City  of  San  Diego  v.  Cuyamora 
Water  Co.  209  Cal.  105;  McQuillans  on  Municipal  Corporations, 
3rd  Ed.,  vol.  10,  p.  199,  §28.56  (1966)),  the  courts  have 
allowed  the  estoppel  defense  in  some  exceptional  cases.   For 
example,  in  City  of  Los  Angeles  v.  Borax  Consolidated  20 
F.Supp.  69  (1937)  the  city  brought  suit  to  recover  part  of  an 
island  based  upon  a  misinterpretation  of  a  boundary  line. 
The  Court  held  that  the  city's  "cooperation,  active 
encouragement  and  affirmative  assurances"  estopped  it  from 
claiming  the  disputed  area  as  city  tideland.   Thus,  it  is 
possible  that  a  court  may  deny  injunctive  relief  to  the  City 
on  the  basis  of  its  own  affirmative  act  in  approving  the 
owner's  plans  and  issuing  a  permit. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By      J^j  olA.^^  qj/V/^  .^A- 
Ange^a  Karikas 
Deputy  City  Attorney 


Approved: 

City  Attorney 
AK:jj 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Legality  of  Public  Utility  Commissioner 
Contracting  with  Charter  Commission  to 
Provide  Personal  Services 

John  M.  Sanger,  Commissioner 
Public  Utilities  Commission 

Burk  E.  Delventhal 
Deputy  City  Attorney 
James  L.  Lazarus 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  a  member  of  the  Public  Utilities  Commission  enter 
into  a  personal  service  contract  with  the  Charter  Commission? 

CONCLUSION 

Yes,  as  independent  consultant. 

ANALYSIS 

Pursuant  to  the  provisions  of  California  Government  Code 
Sections  34450  through  34463,  a  Charter  Commission  was  elected 
by  the  people  of  San  Francisco  at  the  November  7,  1978  General 
Election.  The  Commission  is  a  governmental  entity  of  the  City 
and  County  of  San  Francisco.  It  finds  its  genesis  in  the 
California  State  Constitution  Article  XI,  Section  3b  and 
Government  Code  Sections  34450  through  34469. 

Section  34453  of  the  Government  Code  specifically  refers 
to  the  "Office  of  Charter  Commissioner."   Section  34454  of  the 
Government  Code  provides  in  relevant  part,  "Candidates  for  the 
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office  of  charter  commissioner  shall  be  nominated  ...  in  such 
manner  as  may  be  provided  for  the  nomination  of  officers  of 
.  .  .  county  government  .  .  .".   And  Government  Code  Section 
24000 (w)  provides,  "The  officers  of  a  county  are  ,  .  .  such 
other  officers  as  are  provided  by  law." 

Since  charter  commissioners  are  elected  at  large  by 
electors  of  the  City  and  County  of  San  Francisco  and  since  they 
perform  a  function  exclusively  rated  to  the  exercise  of  basic 
home  rule  powers,  it  must  be  concluded  that  they  are  county 
officers  and  that  the  Charter  Revision  Commission  is  an  entity 
of  the  City  and  County  of  San  Francisco.   Thus  charter 
commissioners  are  officers  of  the  City  and  County  of  San 
Francisco  within  the  meaning  of  Section  1.103  which  defines  the 
officers  of  the  City  and  County  to  include,  "...  officers 
elected  by  the  vote  of  the  people."   See  also  56  Ops.Atty.Gen. 
41  concluding  that  a  marshall  of  the  Municipal  Court  is  an 
officer  within  the  meaning  of  Penal  Code  Section  925  which 
subjects  county  officers  to  an  audit  of  the  grand  jury.   In 
reaching  that  conclusion  the  Attorney  General  relied,  inter 
alia,  on  ".  .  .  the  local  character  and  nature  of  the  function 
of  the  office  of  marshall  .  .  .".   In  view  of  the  local 
character  and  nature  of  the  function  of  the  Office  of  Charter 
Commissioner  it  must  be  concluded  that  they  are  county  officers 
and  that  the  Charter  Commission  is  a  county  entity. 

Mr.  Sanger  is  a  member  of  the  Public  Utilities  Commis- 
sion, which  is  established  pursuant  to  Charter  Section  3.590. 
Commissioners  are  compensated  $100  a  month  for  their  service. 
As  a  member  of  the  Public  Utilities  Commission  he  is  an  officer 
of  the  City  and  County  of  San  Francisco.   (see  Charter  Sec. 
1.103) 

The  City  and  County  is  authorized  to  expend  funds 
necessary  to  further  public  purposes,  and  may,  therefore, 
defray  the  expenses  incurred  by  the  Charter  Commission  in  its 
operation.   The  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  has  appropriated  money  for  use  by  the  Charter 
Commission  in  the  discharge  of  its  duties. 

Charter  Section  8.105  prohibits  an  officer  from  having  an 
interest  in  any  contract  with  the  City  or  any  department  or 
officer  thereof.   The  question  then  is  whether  Mr.  Sanger  in 
making  a  contract  with  the  Charter  Commission  to  serve  as  its 
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advisor  has  acquired  an  interest  in  any  contract  with  the  City 
and  County  of  San  Francisco  as  prohibited  by  Charter  Section 
8.105(a).   Since  the  Charter  Commission  is  an  entity  of  the 
City  and  County  of  San  Francisco,  Mr.  Sanger  does  acquire  an 
interest  in  a  contract  with  the  City  and  County  of  San 
Francisco,  the  consideration  of  which  is  payable  from  the  City 
Treasury.   However,  Charter  Section  8.105(f)  provides  that 
prohibited  conflict  exists  only  when  the  contract,  "...  is 
awarded,  entered  into,  or  authorized  by  [the  employee  or 
officer]  in  his  capacity  as  an  officer."   The  Public  Utilities 
Commission  does  not  award  contracts  for  or  on  behalf  of  the 
Charter  Commission.   Therefore,  Mr.  Sanger  in  entering  into  a 
contract  with  the  Charter  Commission  is  not  acquiring  an 
interest  prohibited  by  the  Charter. 

Section  8.105(f)  prohibits  an  officer  from  having 

".  .  .an  interest  in  any  matter  for  his 
consideration  or  determination  which  arises  from 
a  close  business  association  of  a  continuing 
nature." 

Should  the  Charter  Commission  seek  assistance  from  the  Public 
Utilities  Commission,  or  should  the  Public  Utilities  Commission 
involve  itself  in  any  way  with  the  activities  of  the  Charter 
Commission,  such  action  could  give  rise  to  the  application  of 
subsection  (f ) .   However,  it  is  doubtful  that  a  short-term 
contractual  relationship  with  the  Charter  Commission  would  be 
considered  a  "close  business  association  of  a  continuing 
nature". 

The  common  law  does  prevent  an  officer  from  having  any 
interests  that  would  interfere  with  the  proper  discharge  of  his 
duties.   The  rule,  as  was  pointed  out  in  United  States  v. 
Mississippi  Valley  Generating  Co.,  364  U.S.  500,  549: 

■has  its  foundation  in  Biblical  admonition  that 
no  man  may  serve  two  masters.  Matt.  6:24,  a 
maxim  which  is  especially  pertinent  if  one  of 
the  masters  happens  to  be  economic 
self-interest." 

The  first  duty  of  a  commissioner  is  to  the  commission  of 
which  he  is  a  member.   Though  no  statute  or  charter  section 
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prohibits  a  commissioner  from  receiving  monies  from  the  City 
and  County,  if  the  payment  is  not  authorized  by  the  commission 
of  which  he  is  a  member,  a  "common  law"  conflict  could  arise 
should  the  interests  of  the  employing  entity  conflict  with 
those  of  the  Public  Utilities  Commission.   The  conflicting 
interest  need  not  be  a  financial  one  (Miller  v.  City  of 
Martinez  (1938)  28  Cal.App.2d  363.).   A  commissioner  owes 
absolute  loyalty  to  the  City  and  County  of  San  Francisco  and 
the  commission  of  which  he  is  a  member.   Because  the  Charter 
Commission  and  the  Public  Utilities  Commission  may  develop 
substantial  differences  of  opinion  over  transportation,  water 
and  power  matters,  an  employee/commissioner  may  be  placed  in  a 
position  where  the  interests  of  the  City  and  County  conflict 
with  the  demands  of  the  Charter  Commission. 

To  avoid  a  potential  conflict  you  should  refrain  from 
involving  yourself  in  any  capacity  with  the  Charter  Commission 
on  matters  affecting  the  departments  under  the  Public  Utilities 
Commission.   Furthermore,  I  suggest  that  any  services  you  might 
contract  to  provide  the  Charter  Commission  be  those  of  an 
independent  consultant.   The  Fair  Political  Practices 
Commission  exempts  consultants  from  conflict  of  interest 
disclosure  requirements  should  they  meet  the  following  test: 

■(2)  'Consultant'  shall  include  any 
natural  person  who  provides,  under  contract, 
information,  advice,  recommendation  or  counsel 
to  a  state  or  local  government  agency, 
provided,  however,  that  'consultant'  shall  not 
include  a  person  who: 

"(A)  Conducts  research  and  arrives  at 
conclusions  with  respect  to  his  or  her  rendi- 
tion of  information,  advice,  recommendation  or 
counsel  independent  of  the  control  and  direc- 
tion of  the  agency  or  of  any  agency  official, 
other  than  normal  contract  monitoring;  and 

•(B)  Possesses  no  authority  with  respect 
to  any  agency  decision  beyond  the  rendition  of 
information,  advice,  recommendation  or 
counsel."   (2  Calif.  Admin.  Code  18700.) 

In  my  opinion,  a  San  Francisco  Public  Utilities 
Commissioner  may  enter  into  an  independent  consulting  contract 
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with  the  Charter  Revision  Commission  so  long  as  the  services  to 
be  performed  will  not  conflict  with  any  foreseeable  policy 
positions  of  the  Public  Utilities  Commission. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By  i?^  MK^ 

•Surk  E.    DelVentWal 


Deputy  City  Attorney 


1/     James  L 
Deputy 


O^-K^^WAp.^^ 


City  Attorney 
JLL: j j 
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GEORGE  AGNOST 

OTT  AHOtMO 
•^    OTT  KAU 


CfTY  AND  COUNTY  OF  SAN  FRANQSCO 


June   18,    1979 


^  OPINION  NO.  79-40 


SUBJECT; 


REQUESTED  BY; 


PREPARED  BY; 


Scope  of  Authority  and  Responsibility  of 
Treasurer  over  Tax  Collector  on  July  1,  1979 

Thomas  C.  Scanlon 
Treasurer 

Burk  E.  Delventhal 
Deputy  City  Attorney 

QUESTION  PRESENTED 


Tne  scope  of  authority  and  responsibility  of  the 


Treasurer  over  the  Tax  Collector. 


See  analysis. 


RESPONSE 


ANALYSIS 


DOCUMENTS  DEPT. 

DtG  1  2 1979 

SAN  FRANC5SCO 
PUEUC  LIBRARY 


By  virtue  of  a  Charter  Antendnent  embodied  in  Proposition 
C  and  approved  by  the  voters  of  the  City  and  County  of  San 
Francisco  on  November  1,    1978,  the  office  of  the  Tax 
Collector  was  removed  from  the  jurisdiction  of  the  Department 
of  Finance  and  Records  (which  also  was  abolished  by  Prop.  C) 
and,  "...  consolidated  into  the  office  of  the  Treasurer.". 
That  consolidation  was  embodied  in  that  portion  of 
Proposition  C  which  amended  Section  3.405  of  the  Charter. 
Before  the  Amendment #  that  Section  provided: 

The  treasurer  shall  be  an  elective  officer.   Be 
shall  furnish  an  official  bond  in  the  sum  of  two 
hundred  thousand  dollars  ($200,000.00).  Be  shall 
appoint,  and  at  his  pleasure  aay  remove,  one  chief 

assistant. 


.Tq5C!  BVA3L\VJ0OCi 
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Following  the  Amendment  to  Section  3.405  that  Section  reads 
as  follows: 

The  treasurer  shall  be  an  elective  officer.   He 
shall  furnish  an  official  bond  in  the  suit,  of  two 
nundred  thousand  dollars  ($200,000.00).   He  shall 
appoint,  and  at  his  pleasure  nay  remove,  one  chief 

assistant. 

Effective  July  1,  1979,  the  office  and  duties  of 
Tax  Collector  are  consolidated  into  the  office  of 
treasurer.   Tne  treasurer  shall  appoint  a  tax 
collector  who  shall  hold  office  at  his  pleasure  and 
which  position  shall  not  be  subject  to  the  Civil 
Service  provisions  of  this  charter;  provided, 
however,  that  any  person  who  has  civil  service 
status  to  the  position  of  tax  collector  on  the 
effective  date  of  this  Amendment  shall  continue  to 
have  civil  service  status  for  said  position  under 
tne  civil  service  provisions  of  this  charter. 

You  have  asked  this  office,  ".  .  .  legally  (to]  define 
tne  scope  of  authority  and  responsibility  imposed  upon  the 
office  of  Treasurer  over  the  office  of  Tax  Collector  by  this 
Charter  amendment."   Since  you  have  not  asked  a  specific 
question  regarding  your  authority  and  jurisdiction  I  can  only 
give  you  general  advice. 

Your  powers  witn  regard  to  the  office  of  Tax  Collector 
are  the  same  as  your  powers  with  regard  to  any  other  office 
or  agency  under  your  jurisdiction. 

Charter  Section  3.406  provides  that  you  are  the 
appointing  officer  of  those  assistants  and  employees  you  are 
authorized  by  the  annual  budget  to  employ.   You  may 
discipline  and  remove  those  assistants  and  employees  subject 
to  civil  service  provisions  of  the  Charter. 

Tou  referred  to  Charter  Section  3. SOI  which  provides  in 
relevant  part,  "Each  elective  officer  in  charge  of  an 
administrative  office,  .  .  .  shall  have  the  powers  and  duties 
of  a  department  head,  except  as  otherwise  specifically 
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provided  in  this  charter."  Thereafter  Charter  Section  3.501 
enumerates  all  the  powers  that  a  department  head  has  with 
regard  to  offices  and  agencies  under  bis  jurisdiction. 

For  example,  under  3. SOI,  as  well  as  under  3.406,  you 
serve  as  the  appointing  officer  under  the  Civil  Service 
provisions  of  the  Charter  for  the  appointment,  discipline, 
reiroval  of  officers,  assistants  and  employees  authorized  in 
all  departments  and  all  offices  under  your  jurisdiction. 
That  would  include  all  employees  in  the  office  of  the  Tax 
Collector.   If  there  are  any  non-civil  service  appointments 
to  be  made  in  the  office  of  the  Tax  Collector  you  sake  them. 
The  Tax  Collector  is  by  virtue  of  Charter  Section  3.405  a 
non-civil  service  position. 

Charter  Section  3.405  provides  that  the  Treasurer  shall 
appoint  the  Tax  Collector  who  serves  at  the  pleasure  of  tne 
Treasurer.   The  present  Tax  Collector  is  a  civil  service 
employee  and  by  virtue  of  the  amendment  to  3.405  he  shall 
continue  to  have  civil  service  status.   That  neans  he  does 
not  serve  at  your  pleasure. 

All  requisitions  for  the  purchase  of  naterial,  supplies 
and  equipment  required  by  the  office  of  the  Tax  Collector 
shall  be  issued  and  authorized  by  you  as  the  department 
head.   You  as  the  department  head  will  be  responsible  for  the 
proper  checking  of  all  Materials,  supplies  and  equipment 
ordered  for  use  in  the  office  of  the  Tax  Collector  and  you 
are  also  responsible  for  the  approval  or  disapproval  of  bills 
for  claims  submitted  for  such  aaterials,  supplies  and 
equipment  supplied  to  the  office  of  the  Tax  Collector.   You 
also  nave  the  power  to  suggest  the  creation  of  positions 
suoject  to  the  provisions  of  this  Charter  which  would  be 
under  the  jurisdiction  of  the  office  of  the  Tax  Collector. 
You  may  also  reduce  the  forces  under  the  office  of  the  Tax 
Collector  to  conform  to  the  needs  of  the  work  for  which  that 
office  is  responsible. 

A  reading  of  the  full  text  of  3.501  compels  the 
conclusion  that  you  are  the  administrative  officer  to  whom 
the  Tax  Collector  answers.  As  departaent  bead  you  have  full 
supervisory  powers  over  the  Tax  Collector. 
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Should  you  have  any  other  specific  questions  regarding 
budgetary  natters,  please  submit  them  to  this  office  and  we 
will  give  you  further  detail. 


Very  truly  yours, 

GEORGE  AGNOST 


City  Attorney     I    l_^ 
V^urk  E.  Delventhal 


Deputy  City  Attorney 

Approved: 


City  Attorney U 


ty 
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SUBJECT ; 


^   OPINION  NO.  79-41 


Seniority  for  Purposes  of  Lay-offs 


REQUESTED  BY:   JOHN  J.  WALSH 

General  Manager,  Personnel 
Civil  Service  Commission 


JUN26  1979 


DOCUWENT8  DEPT. 
9.F.  PUBLIC  U.BRARY 


PREPARED  BY 


Stephanie  M.  Chang 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  method  of  calculating  seniority  for  lay-off 
purposes  is  a  vested  right. 


CONCLUSION 


No. 


ANALYSIS 

"The  prescribing  of  a  method  for  calculating  seniority 
is  an  administrative  matter,  and  the  civil  service 
commission  may,  without  notice  to  the  employees, 
promulgate  rules  relating  thereto.   An  employee  has  no 
vested  right  to  any  particular  method  of  calculating 
seniority,  so  that  a  seniority  rule  adopted  after 
the  commencement  of  his  employment  is  applicable." 
(McQuillin,  Municipal  Corporations,  Third  Edition, 
Section  12.254a.) 

In  the  case  of  Miller  v.  State  of  California  (1977) 
18  Cal.3d  80  8,  the  California  Supreme  Court  reiterated  the 
well  settled  law  that 

"...  public  employment  is  not  held  by  contract  but 
by  statute  and  that,  insofar  as  the  duration  of  such 
employment  is  concerned,  no  employee  has  a  vested 
contractual  right  to  continue  in  employment  beyond 
the  time  or  contrary  to  the  terms  and  conditions 
fixed  by  law.   [Citations  omitted.]    Nor  is  any 
vested  contractual  right  conferred  on  the  public 
employee  because  he  occupies  a  civil  service 
position  since  it  is  equally  well-settled  that  '[t]he 
terms  and  conditions  of  civil  service  employment  are 
fixed  by  statute  and  not  by  contract. '   [Citations 
omitted.]"   (18  Cal.3d  812-814.) 
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Rules  governing  lay-offs  set  forth  terms  and  conditions 
affecting  employees'  rights  to  continued  employment  in  the 
event  of  lack  of  work  or  lack  of  funds  (San  Francisco  Charter 
Section  3.661.)   According  to  the  above-stated  rules  of  law, 
public  employees  do  not  have  a  vested  right  in  the  terms  and 
conditions  affecting  rights  to  continued  employment,  and  this 
can  logically  be  extended  to  the  terms  and  conditions  of 
lay-offs. 

Very  truly  yours, 

GEORGE  P.  AGNOST 
City  Attorney 

By 


Stephanie  M.  Chang 
Deputy  City  Attorney 


Approved: 


City  Attorney 
SMC : dr 
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GEORGE  AGNOST 
avr  AHOnNrr 
■^     crryMALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


OPINION   NO.    79-42 


J  UN  26  1979 


DOCUMENTS  DEPT. 
S.F.  PUBLIC  USRARY 


June  20,  1979 


SUBJECT; 


Legality  of  an  Executive  Session  During  a 
Regular  Meeting  of  the  Board  of  Trustees  of 
the  War  Memorial 


REQUESTED  BY; 


PREPARED  BY: 


Gilbert  H.  Boreman 

Clerk  of  the  Board  of  Supervisors 

Burk  E.  Delventhal 
Deputy  City  Attorneys 

Elizabeth  M.  Katz 
Legal  Assistant 


QUESTION  PRESENTED 

Are  the  public  meeting  requirements  of  Charter  Section 
3.500(f)  violated  when  a  city  board  goes  into  executive 
session  to  consider  whether  to  accept  funds  from  a 
contributor  for  the  purposes  of  hiring  a  professional 
executive  search  organization  which  would  recommend 
candidates  for  a  position  to  which  the  board  must  make  an 
appointment? 

CONCLUSION 


Yes. 


INTRODUCTION 


You  have  written  at  the  direction  of  Supervisors  Kopp 

and  Molinari  advising  that  the  Board  of  Supervisors  has 
received  information: 

■indicating  that  at  a  recent  meeting  the  Board  of 

Trustees  [of  the  San  Francisco  War  Memorial]  went 
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into  executive  session  and,  among  other  topics, 
dealt  with  the  question  of  whether  to  accept  an 
offer  by  the  San  Francisco  Foundation  to  provide 
funds  with  which  to  hire  a  professional  executive 
search  organization  which  would  recommend 
candidates  for  the  position  of  managing  director  of 
the  San  Francisco  War  Memorial  Performing  Arts 
Center." 

You  have  asked  this  office  to  review  the  facts  in  this  matter 
and  to  render  an  opinion  as  to  whether  the  executive  session 
may  have  been  conducted  in  violation  of  Charter  Section 
3.500  (f)  . 

This  office  must  respectfully  remind  the  Supervisors 
that  the  Office  of  the  City  Attorney  is  not  an  investigative 
agency.   Moreover,  since  an  executive  session  of  a  San 
Francisco  board  may  violate  not  only  Charter  Section 
3.500(f),  but  also  the  Brown  Act  (California  Government  Code 
Section  54950  et  seq.),  which  carries  possible  criminal 
penalties,  responsibility  for  such  investigation  more 
properly  lies  in  the  Office  of  the  District  Attorney. 

Therefore,  this  office  will  carry  out  its  responsibility 
to  provide  advice  in  this  instance  without  conducting  any 
investigation  into  the  factual  matter  giving  rise  to  the 
inquiry.   This  office  relies  on  the  information  set  forth  in 
your  request  for  an  opinion,  while  disclaiming  all 
responsibility  for  the  accuracy  thereof. 

If  the  information  received  by  the  Board  of  Supervisors 
is  correct,  it  must  be  concluded  that  the  executive  session, 
insofar  as  it  dealt  with  the  question  of  whether  to  accept 
funds,  was  conducted  in  violation  of  the  law.   Under  Charter 
Section  3.500(f),  the  action  taken  by  the  Board  of  Trustees 
therein  would  then  be  void,  and  it  would  be  necessary  for  the 
Board  of  Trustees  to  replace  the  matter  on  the  agenda  of  a 
public  meeting  and  to  take  action  again  thereon. 

ANALYSIS 

Two  laws  applicable  to  City  and  County  of  San  Francisco 
boards  and  commissions  require  public  meetings:   the  Brown 
Act  (Govt.  Code  SS54950  et  seq.)  and  Charter  S3. 500. 
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Government  Code  Section  54950  declares  the  policy  of  the 
Act  as  follows: 

"In  enacting  this  chapter,  the  Legislature  finds 
and  declares  that  the  public  conunissions,  boards  and 
councils  and  the  other  public  agencies  in  this  State 
exist  to  aid  in  the  conduct  of  the  people's 
business.   It  is  the  intent  of  the  law  that  their 
actions  be  taken  openly  and  that  their  deliberations 
be  conducted  openly." 

Accordingly,  non-public  meetings  may  be  conducted  only 
under  very  limited  circumstances.   Such  "executive  sessions" 
are  described  in  Section  54957. 

Government  Code  Section  54957  provides  in  relevant  part: 

"Nothing  contained  in  this  chapter  shall  be 
construed  to  prevent  the  legislative  body  of  a 
local  agency  .  .  .  from  holding  executive  sessions 
during  a  regular  or  special  meeting  to  consider  the 
appointment,  employment  or  dismissal  of  a  public 
employee  or  to  hear  complaints  or  charges  brought 
against  such  employee  by  another  person  or  employee 
unless  such  employee  requests  a  public  hearing." 

Charter  Section  3.500,  as  amended,  is  modeled  after  the 
Brown  Act.   Its  purpose  is  also  to  insure  that  the  public 
business  be  conducted  openly.   Section  3.500(f)  sets  forth 
the  open  and  public  meeting  requirement  and  enumerates  the 
exceptions  to  that  requirement. 

"Each  board  .  .  .  appointed  by  the  mayor  .  .  . 
shall  have  powers  and  duties  as  follows: 


" (f )  To  hold  meetings  at  regular  fixed  dates  and  at 
regular  meeting  places  ....  All  such  meetings  . 
.  .  and  all  meetings  of  all  committees  .  .  .  shall 
be  open  and  public;  provided,  however,  that  nothing 
contained  in  this  subsection  shall  be  construed  to 
prevent  any  board  .  .  .  from  holding  executive 
sessions  during  a  regular  .  .  .  meeting  to:   (1) 
consider  the  appointment,  employment  or  dismissal 
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of  a  public  officer  or  employee  or  to  hear 
complaints  or  charges  brought  against  such  officer 
or  employee  by  another  officer,  employee  or  person 
unless  such  officer  or  employee  requests  a  public 
hearing. " 

The  Brown  Act  applies  to  the  "legislative  bodies"  of  all 
local  agencies  of  the  State.   Local  agencies  include 
chartered  cities.   "Legislative  body"  is  not  used  in  its 
technical  sense  in  the  Act.   Besides  the  actual  governing 
body  of  a  local  agency,  e.g.  ,  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco,  the  Act  applies  to 
permanent  boards  and  commissions  of  a  local  agency,  e.g .  ,  the 
Board  of  Trustees  of  the  War  Memorial.   (California  Office  of 
the  Attorney  General,  Secret  Meeting  Laws  Applicable  to 
Public  Agencies  [1976],  pp.  4-5).   Charter  Section  3.500(f) 's 
public  meeting  requirement  is  even  broader  in  that  it  applies 
not  only  to  all  city  boards  or  commissions  but  also  to 
meetings  of,  ".  .  .  committees,  whether  composed  of  more  or 
less  than  a  majority  of  the  parent  board  or  commission  ... 

The  "personnel  exception",  as  it  is  commonly  known 
(Ibid,  p.  16) ,  is  the  most  widely  used  exception  to  the  open 
and  public  meeting  requirements  (Ibid. ,  p.  18).   Its  purpose 
has  been  stated  in  33  Ops.  Atty.  Gen.  32  (1959): 

"The  purpose  of  [S]ection  54957  is  to  protect 
individual  public  employees  and  officers,  and  to 
permit  private  inquiry  into  the  employees 
activities,  or  investigation  of  charges  against 
such  employees  (California  Legislature,  Assembly 
Interim  Committee  on  Judiciary,  Progress  Report, 
1953  Regular  Session,  pt.  1,  "The  Suppression  of 
Public  Information  by  Government  Agencies, 
Commissions,  Boards,  Councils,  and  Officials,"  pp. 
13-63,  esp.  pp.  28,  47,  60)."   (Emphasis  added.) 

The  personnel  exception  itself  contains  two 
limitations.   The  first  has  been  stated  in  Ball  v.  City 
Council  (1967)  252  Cal.App.2d  136  at  145: 

■[S54597]  grants  an  officer  or  employee  the  right 
to  have  a  matter  pertaining  to  his  employment 
considered  publicly  rather  than  in  an  executive 
session." 
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Thus  the  law  on  its  face,  as  reiterated  by  the  Court, 
recognizes  that  in  some  circumstances  an  employee  may  feel 
that  his  employment  is  better  protected  by  a  public  hearing. 

The  personnel  exception  refers  to  specific  employment, 
not  to  general  policy  decisions.   An  illustration  of  this 
limitation  is  set  forth  in  58  Ops.  Atty.  Gen.  181  (1975).   At 
the  regular  meeting  of  the  Board  of  Education  of  the 
Washington  Unified  School  District  on  July  11,  1974,  some 
board  members,  prior  to  selecting  the  president  and 
vice-president  for  the  1974-75  term,  expressed  a  desire  to 
meet  in  executive  session  to  discuss  "the  expectations  of  a 
board  president  and  vice-president"  and  to  discuss  the 
personal  qualifications  of  individual  board  members  as 
president  and  vice-president.   A  motion  to  hold  an  executive 
session  for  both  purposes  was  passed  by  a  five  to  two  vote. 
The  Office  of  the  Attorney  General  advised  that  a  discussion 
of  the  qualifications  of  persons  being  considered  for 
appointment,  as  well  as  the  selection  of  such  persons,  would 
fall  within  the  personnel  exception.   However, 

"a  discussion  of  the  'expectations  of  a  board 
president  or  vice-president'  would  not  fall  within 
the  exception  provided  for  considering  specific 
appointments,  and  properly  should  be  considered 
deliberations  of  the  board  which  must  be  conducted 
at  open,  public  meetings."   (Emphasis  in  original.) 

58  Ops.  Atty.  Gen.  181  at  182.   And  that  opinion  concluded: 

".  .  .  [T]he  executive  session  was  proper  to 
consider  the  personal  qualification  of  board 
members  to  act  as  president  and  vice-president  of 
the  board  but  .  .  .  discussions  concerning 
generally  applicable  personnel  criteria,  rather 
than  considerations  relating  exclusively  to 
specific  persons,  [are]  outside  the  exception  to 
the  general  open  meeting  requirement  embodied  in 
IS]ection  54957." 

58  Ops.  Atty.  Gen.  181  at  183. 

While  not  controlling  precedent  on  this  office,  opinions 
of  the  Attorney  General  are  persuasive  authority  in 


OPINION  NO.  79-42 
Gilbert  H.  Boreman  6  June  20,  1979 


interpreting  San  Francisco  Charter  provisions  couched  in 
almost  exactly  the  same  language  as  a  state  law  serving  the 
same  purpose.   Following  the  guidance  of  that  Office,  we  turn 
again  to  the  information  we  have  received  in  the  instant 
question,  i.e.  that  the  War  Memorial  board  went  into 
executive  session  and,  among  other  topics,  dealt  with  the 
question  of  whether  to  accept  an  offer  of  funds  with  which  to 
hire  an  executive  search  organization.   Like  the  discussion 
of  the  expectations  of  a  board  president  or  vice-president  in 
the  illustration  described  above,  the  question  of  accepting 
funds  to  hire  an  executive  search  organization 

"would  not  fall  within  the  exception  provided  for 
considering  specific  appointments,  and  properly 
should  be  considered  deliberations  of  the  board 
which  must  be  conducted  at  open,  public  meetings." 

It  is  not  our  place  to  uncover  what  other  topics  were  dealt 
with  in  the  executive  session,  and  therefore  we  can  offer  no 
opinion  as  to  their  relationship  to  the  scope  and  limitations 
of  the  personnel  exception. 

It  is  a  well-established  rule  of  law  that  while  statutes 
may  provide  a  general  system  of  laws  regarding  a  matter  of 
statewide  concern,  city  charters  may  provide  for  matters  not 
enumerated  in  the  general  laws  and  not  in  conflict  therewith, 
in  furtherance  of  the  purposes  of  the  general  laws.   Ops. 
City  Atty.  78-2  (1978),  stating  the  above  rule  with 
appropriate  citations  from  case  law,  concluded  that  Charter 
Section  3.500(f)  properly  extended  the  open  and  public 
meeting  requirement  to  committees  and  contained  a  penalty  for 
violation  of  the  open  and  public  meeting  requirement  not 
found  in  the  Brown  Act.   Section  3.500(f)  provides  in 
relevant  part: 

"Except  as  hereinabove  set  forth,  any  action  taken 
at  a  meeting  other  than  a  regular  .  .  .  open  and 
public  meeting  provided  for  by  this  subsection, 
shall  be  void." 


Responsibility  for  investigation  of  possible  violations 
of  the  Brown  Act  lies  in  the  Office  of  the  District  Attorney, 
since  such  violation  carries  criminal  penalties.  While  this 
office  also  must  decline  to  investigate  claims  that  an 
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executive  session  was  conducted  in  possible  violation  of  the 
Charter,  because  this  office  is  not  empowered  to  act  as  an 
investigative  agency,  we  repeat  that,  if  the  information 
received  by  the  Board  is  correct,  a  Charter  violation  has 
apparently  occurred  in  accepting  the  offer  of  the  San 
Francisco  Foundation.   In  such  circumstance,  the  action  taken 
is  void,  the  matter  must  be  reconsidered  in  public  session, 
and  the  decision  likewise  made  over  again. 

This  opinion  should  not  be  read  as  suggesting  that  the 
Office  of  the  District  Attorney  conduct  an  investigation. 
Moreover,  though  a  technical  failure  to  comply  with  the  Brown 
Act  may  have  occurred,  it  may  very  well  be  that  the  violation 
was  innocent  and  therefore  would  not  fall  within  the  criminal 
provisions  of  the  Brown  Act. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


!<frk  E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz-' 
Legal  Assistant 


APPROVED: 


City  Attorney 
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OPINION  NO.  79-43 


SUBJECT : 


REQUESTED  BY 


PREPARED  BY: 


Scope  and  Application  of  Civil  Service 
Commission  Rule  34  (Grievance  Procedure) 
With  Respect  to  Lay-offs 

James  H.  Johnson,  Acting  Director 
Office  of  Community  Development 

Stephanie  M.  Chang 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  grievances  regarding  lay-offs  may  be 
considered  pursuant  to  the  procedures  set  forth  in  Civil 
Service  Commission  Rule  34. 


CONCLUSION 


No. 


ATTALYSIS 

Rule  34  of  the  Civil  Service  Commission  Rules  sets 
forth  a  grievance  procedure  for  employees.   Section  34.02(a) 
defines  a  grievance  as 

"...  any  dispute  concerning  the  interpretation 
or  application  of  the  provisions  of  a  memorandum 
of  understanding,  or  in  the  absence  of  a 
memorandum  of  understanding,  a  dispute  concerning 
department  rules  and  regulations  governing 
personnel  practices  or  working  conditions." 

Lay-offs  are  governed  by  Civil  Service  Commission 
Rule  32  and  applies  to  employees  in  all  departments  of  the 
City  and  County  of  San  Francisco.   Inasmuch  as  a  lay-off 
does  not  constitute  "a  dispute  concerning  department  rules 
and  regulations"  it  is  not  subject  to  a  grievance  procedure 
pursuant  to  Civil  Service  Commission  Rule  34. 
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For  the  above-stated  reasons  you  are  hereby  advised  not 
to  institute  the  grievance  procedure  set  forth  in  Civil  Service 
Commission  Rule  34  with  respect  to  the  disputed  lay-off  of 

Martha  Henderson. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

By 


Stephanie  M.  Chang 
Deputy  City  Attorney 


Approved; 


City  Attorney 
SMC : dr 


GEORGE  AGNOST 

t3Ty  AnOSNEV 
"■'     OTY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
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SUBJECT:       Downtown  Development  Initiative  Effect  of 
Section  8  on  Permit  Processing 

REQUESTED  BY:   Robert  W.  Passmore 

Acting  Zoning  Administrator 

PREPARED  BY:   Thomas  A.  Toomey,  Jr. 

Chief  Deputy  City  Attorney 

QUESTIONS  PRESENTED 

• 

1.  Where  an  initiative  zoning  ordinance  qualifies  for 
the  ballot  proposing  more  restrictive  limitations  and 
purporting  to  affect  applications  filed  or  permits  granted 
subsequent  to  the  date  on  which  the  initiative  qualifies  for 
the  ballot,  must  the  Department  of  City  Planning  disapprove 
or  refuse  to  process  applications  proposing  structures  which 
comply  with  existing  zoning  regulations  but  which  structures 
exceed  the  limits  specified  in  the  initiative  zoning 
ordinance? 

2.  May  the  Zoning  Administrator  disapprove  or  refuse 
to  process  applications  for  permits  proposing  structures  in 
compliance  with  existing  zoning  regulations  but  in  conflict 
with  limitations  proposed  in  an  initiative  zoning  ordinance 
which  has  qualified  to  be  placed  on  the  ballot  for  the  next 
general  election  and  which  purports  to  affect  those 
applications? 

3.  May  the  City  Planning  Commission  in  the  exercise  of 
its  discretionary  review  powers  consider  the  pendency  of 
changes  in  the  law  embodied  in  an  initiative  petition  which 
has  qualified  for  the  ballot  and  which  purports  to  affect 
pending  permit  applications  in  determining  whether  to  approve 
a  permit  application  which  may  be  affected  by  a  proposed 
initiative  zoning  ordinance? 
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CONCLUSIONS 


1.  No. 

2.  No. 

3.  No. 


ANALYSIS 


On  June  4,  1979,  an  initiative  measure  captioned,  "An 
Ordinance  to  Establish  Reasonable  Growth  and  Development 
Standards  for  Downtown  San  Francisco  by  Changing  Height  and 
Floor  Area  Ratio  Limits  of  Downtown  Buildings  and  by  Amending 
the  Development  Bonus  System,"  qualified  for  placement  on  the 
ballot  for  the  next  general  election  to  be  held  November  6, 
1979.   That  initiative  measure,  if  enacted  by  the  electorate, 
would  establish  new  maximum  height  limits  and  new  basic  floor 
area  ratio  limits  in  the  City's  C-3  (Downtown)  districts  and 
would  provide  for  certain  "development  bonuses"  in  those 
districts. 

You  have  inquired  as  to  whether  the  qualification  of 
the  initiative  measure  for  the  ballot  has  any  effect  on  the 
permit  processing  procedures  of  the  Department  of  City 
Planning  in  light  of  the  provisions  of  Section  8  of  that 
measure. 

Section  8  of  the  initiative  measure  provides  as  follows: 

This  ordinance  shall  apply  to  limit  and 
prohibit  the  exercise  of  that  part  of  any  permit 
or  other  entitlement  to  use  authorizing  greater 
height  or  floor  area  ratio  than  those  specified 
herein  unless  all  of  the  following  conditions  are 
met: 

a.  The  permit  was  lawfully  applied  for  on  or 
before  the  date  of  the  qualification  of  this 
initiative;  and 

b.  The  permit  was  finally  and  lawfully 
granted  by  the  City  and  County  of  San  Francisco  on 
or  before  the  date  of  qualification  of  this 
initiative;  and 

c.  The  right  to  exercise  this  permit  was 
fully  vested  on  or  before  the  date  of  qualifi- 
cation of  this  initiative;  and 
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d.   If  the  permit  was  the  subject  of 
litigation  or  appeal  on  the  date  of  the 
qualification  of  this  initiative,  the  permit  was 
determined  finally  in  subsequent  judicial 
proceedings  to  have  been  lawfully  granted. 

Section  7.501  of  the  San  Francisco  Charter  provides  for 
the  adoption  by  action  of  the  City  Planning  Commission  and 
the  Board  of  Supervisors  of 

proposed  ordinances  and  amendments  thereto 
regulating  or  controlling  the  height,  area,  bulk, 
setbacks,  location,  use,  or  related  aspects  of  any 
building  or  structure  or  land,  including  but  not 
limited  to  the  zoning  ordinance  and  other  portions 
of  the  city  planning  code. 

Charter  Section  7.501,  supra,  provides  in  part,  "Procedures 
for  action  on  such  matters  shall  be  as  prescribed  by  the 
board  of  supervisors  by  ordinance." 

Article  3  of  the  City  Planning  Code  sets  forth 
procedures  for  the  initiation,  review  and  adoption  of  zoning 
amendments.   City  Planning  Code  Sections  302(e)  and  (f) 
provide  for  interim  controls  where  the  City  Planning 
Commission  has  adopted  a  resolution  of  intention  or  a 
property  owner  has  filed  an  application  for  a  zoning  reclassi- 
fication or  for  such  reclassification  combined  with  a 
proposed  text  amendment.   These  Sections  provide  in  pertinent 
part  as  follows: 

SEC.  302.   Amendments. 

***(e)   Effect  of  reclassification  .  .  .  pro- 
ceedings upon  permit  applications.   No  application 
for  a  building  permit  on  any  property  or  for  any 
other  permit  or  license  for  a  new  use  or  any 
property,  filed  susequent  to  the  day  than  an 
application  has  been  filed  or  a  resolution  of 
intention  as  been  adopted  for  the  reclassification 
of  such  property  .  .  .  unless  the  construction  and 
use  proposed  under  that  permit  or  license  would 
conform  both  to  the  existing  classification  of 
such  property  .  .  .  and  also  to  the  different 
classification  .  .  . 
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(f)   Effect  of  text  amendment  proceedings  upon 
permit  applications.  .  .   In  the  case  of  con- 
current proceedings  for  both  a  text  amendment  and 
a  property  reclassification  ...  as  described  in 
subsection  (e)  above,  the  more  restrictive 
requirement  with  respect  to  permits  and  licenses 
shall  prevail. 

Neither  the  San  Francisco  Charter  nor  the  City  Planning 
Code  makes  provision  for  the  effect  on  pending  permit 
applications  of  zoning  amendments  proposed  by  an  initiative 
measure,  pursuant  to  San  Francisco  Charter  Section  9.108, 
which  has  received  the  required  number  of  signatures  for 
placement  on  the  ballot.   Nor  does  the  Charter  or  the  San 
Francisco  Municipal  Code  impose  any  duty  on  the  Department  of 
City  Planning  or  on  any  officer,  board  or  commission  to 
disapprove  or  refuse  to  process  a  permit  application  for  work 
which  complies  with  existing  zoning  laws  but  which  is  not  in 
compliance  with  a  purportedly  retrospective  zoning  amendment 
proposed  by  an  initiative  measure  which  has  qualified  for 
placement  on  the  ballot. 

Accordingly,  you  are  advised  that  the  Department  of 
City  Planning  is  not  required  to  disapprove  permit 
applications  proposing  structures  which  comply  with  existing 
zoning  regulations  which  structures  exceed  the  limits 
specified  in  the  subject  initiative  zoning  ordinance  unless 
and  until  those  limits  are  adopted  and  become  effective.   You 
are  further  advised  that  you  are  not  required  to  refuse  to 
process  such  permit  applications  merely  because  of  the 
qualification  of  the  subject  initiative  measure  for  placement 
on  the  ballot  for  the  next  general  election. 

The  question  then  becomes  whether  the  Zoning 
Administrator  may  disapprove  or  refuse  to  process 
applications  for  permits  proposing  structures  in  compliance 
with  existing  zoning  regulations  but  in  conflict  with 
limitations  proposed  in  the  subject  initiative  zoning 
ordinance  after  it  has  qualified  to  be  placed  on  the  ballot. 

San  Francisco  Charter  Section  7.502  provides  in 
relevant  part  as  follows: 

There  shall  be  in  the  department  of  city 
planning  a  zoning  administrator  appointed  subject 
to  the  civil  service  provisions  of  this  charter 
who  shall  administer  and  enforce  the  zoning  and 
set-back  ordinances.   .  .  . 
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See  also  City  Planning  Code  Section  301  which 
summarizes  zoning  procedures  and  provides  in  pertinent  part 
as  follows: 

***The  provisions  of  this  Code  are  administered  by 
the  Zoning  Administrator  and  other  staff  members 
of  the  Department  of  City  Planning,  by  means  of 
public  information,  review  of  permit  applications, 
keeping  of  records,  interpretation  of  the  meaning 
and  intent  of  the  Code,  and  enforcement  of  actions 
against  violations  .  .  . 

***The  responsibilities  of  each  of  these  persons 
and  agencies  are  derived  from  the  Charter. 
(Emphasis  added.) 

See  also  City  Planning  Code  Section  307(b)  which  provides  as 
follows: 

Compliance  with  this  Code.   The  Zoning 
Administrator  shall  have  authority  to  take 
appropriate  actions  to  secure  compliance  with  this 
Code,  through  review  of  permit  applications, 
surveys  and  record  keeping,  enforcement  against 
violations  as  described  in  Section  176,  and  other 
means.   (Emphasis  added.) 

In  view  of  the  foregoing  provisions,  it  is  clear  that 
the  San  Francisco  Charter  and  the  City  Planning  Code  both 
contemplate  that  the  Zoning  Administrator  shall  serve  as  the 
enforcement  authority  over  all  zoning  and  setback 
ordinances.   However,  neither  the  Charter  nor  the  Code 
contains  any  provision  empowering  the  Zoning  Administrator  to 
enforce  the  terms  of  an  initiative  zoning  ordinance  which  has 
qualified  for  placement  on  the  ballot  but  which  has  not  been 
adopted  by  the  voters.   Thus,  in  performing  his  charter- 
derived  duties,  the  Zoning  Administrator  must  review  all 
permit  applications,  deny  those  which  do  not  comply  with  the 
existing  zoning  regulations  and  approve  or,  pursuant  to 
deparmental  procedures,  refer  to  the  City  Planning  Commission 
for  discretionary  review  those  applications  which  comply  with 
existing  zoning  regulations. 

It  must  next  be  determined  whether  the  City  Planning 
Commission  may  in  the  exercise  of  its  discretionary  review 
powers  consider  the  pendency  of  zoning  amendments  embodied  in 
the  subject  qualified  initiative  petition  which  purports  to 
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affect  pending  permit  applications  in  determining  whether  to 
approve  a  permit  application  which  may  be  affected  by  a 
proposed  initiative  zoning  ordinance. 

This  office  has  previously  advised  you  that  the  city 
Planning  Commission's  jurisdiction  over  permit  applications 
is  not  restricted  to  determining  whether  the  proposed 
building  or  use  is  permitted  under  existing  zoning  and 
setback  ordinances.   See  Opinion  No.  845,  dated  May  26,  1954, 
reaffirmed  in  Opinion  No.  79-29,  dated  April  30,  1979.   This 
power  has  come  to  be  referred  to  as  the  "discretionary  review 
power."   That  power  finds  its  genesis  in  Charter  Section 
7.500,  which  provides  as  follows: 

No  permit  or  license  that  is  dependent  on  or 
affected  by  the  zoning,  set-back  or  other 
ordinances  of  the  city  and  county  administered  by 
the  city  planning  commission  shall  be  issued 
except  on  the  prior  approval  of  the  city  planning 
commission. 

This  power  of  "discretionary  review"  is  based  in  part 
at  least  on  the  provisions  of  San  Francisco  Municipal  Code 
Part  III,  Article  I,  Section  26,  which  grants  broad 
discretion  to  all  City  agencies  empowered  to  act  on  permit 
applications,  provides  as  follows: 

Facts  to  Be  Considered  by  Departments.   In  the 
granting  or  denying  of  any  permit,  or  the  revoking 
or  the  refusing  to  revoke  any  permit,  the  granting 
or  revoking  power  may  take  into  consideration  the 
effect  of  the  proposed  business  or  calling  upon 
surrounding  property  and  upon  its  residents,  and 
inhabitants  thereof;  and  in  granting  or  denying 
said  permit,  or  revoking  or  refusing  to  revoke  a 
permit,  may  exercise  its  sound  discretion  as  to 
whether  said  permit  should  be  granted, 
transferred,  denied  or  revoked. 

In  general,  the  discretion  thus  vested  is  a  product  of, 
and  is  limited  by,  existing  law.   There  are  refinements  of 
this  general  principle,  however.   For  example,  in  Russian 
Hill  Improvement  Club  v.  Board  of  Permit  Appeals  (1967)  66 
Cal.2d  34,  37,  413  P. 2d  824,  the  court  held  that  the  permit 
authority  may  exercise  its  discretion  "to  deny  the  permit 
application  on  the  ground  that  the  structure  described 
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therein  would  soon  be  rendered  illegal  by  the  pending 
ordinance."   (Emphasis  added.) 

In  the  cited  case  the  ordinance  in  question  had  been 
enacted  and  was  due  to  take  effect  within  four  days  of  the 
day  on  which  the  permit  was  denied.   Following  denial,  there 
was  a  timely  appeal  to  the  Board  of  Permit  Appeals  which 
upheld  the  denial.   Obviously,  there  was  no  valid  permit 
until  at  the  very  least  the  Board  of  Permit  Appeals  acted  to 
approve  (which  it  did  not) .   Clearly,  at  the  time  of  action 
by  the  Board  of  Permit  Appeals  the  ordinance  prohibiting  the 
structure  was  not  only  enacted  but  in  effect.   Thus,  the  case 
holds  that  the  permit  authority  may  base  its  discretion  on 
law  which  is  enacted  but  not  yet  in  effect  but  which  is 
fairly  imminent. 

Miller  V.  Board  of  Permit  Appeals  (1925)  195  Cal.  477, 
495,  234  P.  381,  an  older  case  than  Russian  Hill  Improvement 
Club,  goes  even  further.   There  the  permit  authority  granted 
a  permit  to  construct  a  four  flat  structure  which  was  within 
the  then  applicable  law.   Subsequently,  however,  it  revoked 
the  permit  on  the  ground  that  the  structure  would  violate  the 
provisions  of  a  pending  zoning  ordinance  which  had  neither 
been  enacted  nor  was  in  effect.   It  was  under  consideration 
by  the  City  Council  and  its  enactment  was  imminent.   Six  days 
after  the  plaintiff  filed  suit  the  City  Council  enacted  the 
Zoning  Ordinance  as  an  emergency  measure  to  take  effect  when 
passed. 

The  court  upheld  the  revocation  of  the  permit  on  the 
following  grounds  at  pages  495,  496  of  the  opinion: 

Obviously,  the  purpose  of  comprehensive  zoning 
is  the  attainment  of  unity  in  the  construction  and 
development  of  a  city,  along  lines  of  reasonable 
regulations  which  tend  to  promote  the  health, 
safety,  morals,  and  general  welfare  of  the 
community,  and  it  is  equally  obvious  that  to 
accomplish  this  purpose  there  must  be  definitely 
in  the  minds  of  the  makers  of  comprehensive 
zoning,  a  plan,  in  outline  at  least,  sufficiently 
extensive  so  that  when  embodied  in  an  enacted 
ordinance  a  reviewer  thereof  may  say  with 
confidence  that  it  will  redound  to  the  welfare  of 
the  city  as  a  whole  and  that  any  part  of  that  plan 
is  reasonably  related  thereto.   Of  course,  a 
comprehensive  zoning  plan  should  contemplate  and 
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provide  for  the  planning  from  time  to  time  of  the 
execution  of  further  details,  extensions,  and  such 
modifications  of  existing  features  as  unforeseen 
changes,  occurring  in  the  civic  conditions,  make 
necessary  to  the  perfection  and  perpetutation  of 
the  plan. 

It  is  a  matter  of  common  knowledge  that  a 
zoning  plan  of  the  extent  contemplated  in  the 
instant  case  cannot  be  made  in  a  day.   Therefore, 
we  may  take  judicial  notice  of  the  fact  that  it 
will  take  much  time  to  work  out  the  details  of 
such  a  plan  and  that  obviously  it  would  be 
destructive  of  the  plan  if,  during  the  period  of 
its  incubation,  parties  seeking  to  evade  the 
operation  thereof  should  be  permitted  to  enter 
upon  a  course  of  construction  which  might  progress 
so  far  as  to  defeat  in  whole  or  in  part  the 
ultimate  execution  of  the  plan. 

It  follows,  it  seems  to  us,  that  the  fact  that 
comprehensive  zoning  in  the  instant  case  had  not 
matured  to  the  point  of  being  an  enacted  and 
existing  ordinance,  at  the  time  the  emergency 
ordinance  in  the  instant  case  was  enacted,  does 
not  detract  from  the  validity  of  the  latter 
ordinance  upon  the  theory  that  there  could  be  no 
assurance  that  the  contemplated  zoning  ordinance 
would  be  ultimately  enacted  and  enforced.   The 
good  faith  of  the  council  in  enacting  the 
ordinance  in  question  is  not  challenged  nor  is  it 
asserted  that  the  council  will  not  proceed  in  good 
faith  to  the  enactment  of  a  general  zoning 
ordinance,  and  in  the  absence  of  any  issue 
concerning  the  good  faith  of  the  council,  the 
presumption  of  fair  dealing  on  the  part  of  the 
council  and  the  further  presumption  that  they  will 
not  fail  in  the  performance  of  an  official  duty 
must  prevail.   That  being  so,  it  may  be  fairly 
said,  we  think,  that  the  ordinance  in  question, 
being  as  it  declares,  an  initial  unit  in  the 
general  zoning  of  the  city,  is  part  and  parcel  of 
a  comprehensive  plan  which  has  relation  to  the 
welfare  of  the  city  as  a  whole  and,  therefore,  it 
must  be  held  that  the  ordinance  in  question  is  a 
valid  exercise  of  the  police  power. 
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The  judgment  is  affirmed. 

Charles  L.  Harney,  Inc.  v.  Board  of  Permit  Appeals 
(1961)  195  Cal.App.2d  442,  15  Cal.Rptr.  870  is  a  further 
extension  of  the  principle  enunciated  in  Miller  v.  Board 
ofPermit  Appeals,  supra.   In  Charles  L.  Harney,  Inc.,  the 
applicant  applied  for  a  permit  that  was  valid  under  existing 
law.   The  City  Planning  Commission  denied  the  application  on 
the  ground  it  intended  to  submit  a  proposed  ordinance  which 
it  subsequently  did.   The  proposed  ordinance  was  enacted  at 
the  time  the  applicant's  appeal  was  heard  and  denied  by  the 
Board  of  Permit  Appeals.   Thereafter  he  filed  suit  just  prior 
to  the  effective  date  of  the  prior  enacted  ordinance  claiming 
the  City  Planning  Commission  was  bound  by  the  existing  law  at 
the  time  of  his  initial  application.   In  deciding  this  issue, 
the  appellate  court  expressly  held  that  permit  authority 
could  consider  the  provisions  of  the  future  ordinance. 

The  question,  then,  is  squarely  presented  whether  the 
permit  authority  may  give  like  consideration  in  granting  or 
denying  a  permit  to  the  provision  of  a  proposed  initiative 
ordinance  which  has  qualified  for  the  ballot. 

The  initiative  power  in  question  is  derived  from 
Charter  Section  9.108.   At  the  outset,  we  note  the  following: 

(1)  The  "right  of  initiative  is  precious  to 
the  people  and  is  one  which  courts  are  zealous  to 
preserve."   McFadden  v.  Jordan  (1948)  32  Cal.2d 
330,  169  P. 2d  787. 

(2)  Absent  are  express  provisions  in  the 
Charter  to  the  contrary,  the  initiative  process  as 
to  legislative  matters  is  equal  to  that  of  the 
local  legislative  body.   Fletcher  v.  Porter  (1962) 
203  Cal.App.2d  313,  323,  21  Cal.Rptr.  452.   See 
also  San  Diego  Bldg.  Contractors'  Association  v. 
City  Council  (1974)  13  Cal.3d  205,  529  P. 2d  570. 

Having  said  all  that,  we  do  not  think  it  is  reasonable 
to  attach  the  same  significance  to  a  proposed  initiative 
ordinance  which  has  merely  qualified  for  the  ballot  as  is 
attaching  to  legislation  that  is  duly  enacted  and  the 
effective  date  is  at  hand,  legislation  that  is  being 
considered  by  the  legislative  body  and  is  shortly  thereafter 
enacted  and  put  into  effect  or  proposed  legislation  that  is 
part  of  a  comprehensive  zoning  plan  under  consideration  by 
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the  legislative  body  and  thereafter  put  into  effect  in  a 
reasonably  short  time. 

While  it  is  true  that  all  power  ultimately  emanates 
from  the  people  and  the  initiative  process  epitomizes  this 
principle,  we  cannot,  and  in  my  opinion  should  not,  confuse 
giving  effect  during  the  permit  process  to  the  legislative 
intentions  of  the  legislative  body  with  the  initiative 
process.   In  the  former  case,  there  is  one  or  more 
administrative  bodies  to  appeal  to  during  the  permit  process 
and  in  specific  circumstances  to  the  legislative  body  as 
well.   On  the  other  hand,  in  dealing  with  a  pending 
initiative  ordinance,  there  is  no  constituted  body  to  grant 
hearing  or  possibly  consider  legislative  amendment.   In  fact, 
an  initiative  ordinance  once  voted  into  law  can  only  be 
amended  by  another  initiative  ordinance  passed  by  the 
people.   (Charter  Section  9.114) 

Nor  is  it  reasonably  possible  to  quantify  the 
likelihood  of  passage  of  a  proposed  initiative  ordinance  so 
as  to  give  even  partial  effect  to  such  proposed  legislation. 
In  fact,  to  do  so  could  lead  to  very  severe  consequences. 
This  would  mean  that  by  merely  qualifying  an  initiative 
ordinance  by  some  three  (3%)  percent  of  the  registered 
voters,  public  policy  could  be  dictated  to  the  entire 
electorate.   This  is  the  very  reverse  of  the  democratic 
process. 

It  follows,  therefore,  that  neither  partial  nor  whole 

effect  can  be,  or  should  be,  given  to  an  initiative  ordinance 

qualified  for  the  ballot  but  not  passed  upon  by  the 
electorate  as  a  whole. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By  C^^^  ^  ^'^^^^W^ 
Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


Approved: 


Xv^ 


)rney 


'  City  Attorney 
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-^  OPINION  NO.   79-45 

SUBJECT:  Compensatory  Time  of  Executive,  Administrative 

and  Professional  Employees 

REQUESTED  BY:      Roger  Boas 

Chief  Administrative  Officer 

PREPARED  BY:       Stephanie  M.  Chang 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Whether  an  Appointing  Officer  may  limit  the  amount  of 
compensatory  time  off  allowed  to  executive,  administrative  and 
professional  employees  in  his  or  her  department. 

ANSWER 
Yes. 


ANALYSIS 

It  is  a  rule  of  law  that  "Municipal  employees  are  not 
entitled  to  compensation  for  overtime  work  in  the  absence  of  a 
valid  contract  or  law  authorizing  it."   (McQuillan,  Municipal 
Corporations,   Third  Edition,  §12. 194a.) 

Section  V.B.  of  the  Salary  Standardization  Ordinance 
authorizes  compensatory  time  for  employees  in  certain 
classifications,  stating  in  relevant  part: 

"Employees  occupying  executive,  administrative  or 
professional  positions  designated  by  a  "Z"  symbol 
in  the  annual  salary  ordinance  shall  not  be  paid 
for  overtime  worked  but  may  be  granted  compensatory 
time  off  at  the  rate  of  one-and-one-half  times  for 
time  worked  in  excess  of  normal  work  schedules." 
(Emphasis  added. ) 
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Section  31.03(a)  of  the  Civil  Service  Commission  Rules 
states  in  relevant  part: 

"In  accordance  with  the  provisions  of  the  Salary 
Standardization  Ordinance,  Appointing  Officers  may 
allow  compensatory  time  off  for  overtime  worked  to 
employees  occupying  executive,  administrative  or 
professional  positions  where  such  employees  occupy 
classes  specifically  authorized  for  compensatory  time 
off  as  designated  in  the  Annual  Salary  Ordinance." 
(Emphasis  added. ) 

While  there  is  no  universal  rule  of  statutory  construction 
regarding  the  legislative  use  of  the  work  "may", 

"...  ordinarily,  the  use  of  the  permissive  term 
carries  no  mandate.   It  is  only  where  the  context 
indicates  or  where  the  object  to  be  attained  compels 
such  a  construction  that  the  imperative  shall  be 
deemed  the  legislative  intent."   (Sutherland, 
Statutory  Construction,  Fourth  Edition,  S57.03.) 

Nothing  in  the  language  of  Section  V.B.  of  the  Salary 
Standardization  Ordinance  indicates  a  legislative  intent  that  the 
granting  of  compensatory  time  off  is  mandatory.   Support  for  this 
interpretation  is  found  in  the  language  of  Section  V.A.  of  the 
Salary  Standardization  Ordinance  which  mandates  that  non  "Z" 
designated  employees  "shall  be  compensated  at  one-and-one-half 
times  the  base  hourly  rate"  for  hours  worked  in  excess  of  the 
normal  work  day  or  normal  work  week.   If  it  were  the  intent 
that  the  granting  of  compensatory  time  off  be  mandatory, 
specific  language  to  said  effect,  such  as  that  found  in  Section 
V.A. ,  could  have  been  used.   The  failure  of  the  ordinance  to 
use  the  mandatory  term  "shall"  indicates  that  the  granting  of 
compensatory  time  off  for  executive,  administrative  and 
professional  ert^jloyees  is  not  mandatory. 

Likewise,  nothing  in  the  language  of  Section  31.03(a)  of 
the  Civil  Service  Commission  Rules  indicates  that  the  granting 
of  compensatory  time  off  for  executive,  administrative  and 
professional  employees  is  mandatory. 

It  can  therefore  be  concluded  that  the  decision  to  allow 
compensatory  time  off  to  executive,  administrative  and  professional 
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employees  for  overtime  worked  is  within  the  discretion  of  an 
Appointing  Officer,  and  likewise,  the  amount  of  compensatory 
time  off  allowed  to  executive,  administrative  and  professional 
employees  is  within  the  discretion  of  an  Appointing  Officer. 
It  therefore  follows  that  an  Appointing  Officer  may  limit  the 
amount  of  compensatory  time  off  allowed  to  said  employees; 
may  limit  the  amount  of  compensatory  time  that  said  employees 
may  accumulate  in  a  fiscal  year;  and  may  limit  the  amount  of 
accumulated  compensatory  time  that  said  employees  may  carry 
into  a  new  fiscal  year. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


Stephanie  M.  Chang 
Deputy  City  Attorney 


Approved: 


City  Attorney 
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GEORGE  AGNOST 
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-^     oryHAU 
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OPINION  NO.  79-46 


June  26,  1978 


SUBJECT: 


REQUESTED  BY! 
PREPARED  BY: 


Charter  Rules  Governing  Accrual  of  Interest 
Earned  by  Funds  Generated  from  the  Sale  of 
General  Obligation  Bonds  and  Revenue  Bonds 
Relating  to  Airport  Construction,  Charter 
Section  6.311,  and  Charter  Rules  Governing 
Accrual  of  Interest  Generated  by  Cash  Held  in 
the  Airport  Revenue  Fund,  Charter  Section  6.40i 

Airports  Commission 

Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Must  interest  earned  by  monies  held  in  the  City 
Treasury  following  the  sale  of  general  obligation  bonds  be 
accrued  to  those  funds? 

2.  Must  interest  earned  by  monies  held  in  the  City 

Treasury  following  the  sale  of  revenue  bonds  be  accrued  to 
those  funds? 

3.  Must  interest  earned  by  monies  held  by  the  City 
Treasurer  in  the  Airport  Revenues  Fund  created  by  Charter 
Section  6.408  be  accrued  to  that  fund? 

CONCLUSIONS 


1.  Yes. 

2.  Yes. 

3.  Yes. 
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ANALYSIS 

Interest  earned  by  general  obligation  bond 
and  Airport  revenue  bond  funds. 

It  has  come  to  the  attention  of  this  office  that  in  the 
past  the  City  and  County  of  San  Francisco  has  diverted  to  the 
general  fund  of  the  City  and  County  monies  which  should  have 
been  credited  to  the  general  obligation  bond  fund,  revenue 
bond  funds,  and  the  Airports  Revenue  Fund  pursuant  to  specific 
Charter  provisions.   That  practice  stopped  following  the 
issuance  of  a  letter  from  this  office  to  the  City  Controller 
dated  August  7,  1978.   This  office  has  been  called  upon  to 
review  tne  legality  of  these  procedures  in  light  of  the 
applicable  Charter  provisions  for  the  purpose  of  insuring 
orderly  compliance  with  the  law  in  the  future. 

In  order  properly  to  understand  this  problem  a  review  of 
the  recent  history  of  the  San  Francisco  International  Airport 
and  of  the  creation  of  the  Airports  Commission  in  San 
Francisco  is  required.   The  relevant  Charter  sections  must  be 
examined  as  well. 

In  1967  the  voters  of  the  City  and  County  of  San 
Francisco  approved  a  general  bond  issue  in  the  amount  of 
$98,000,000.   In  1976  and  1978  Airport  Revenue  Bonds  (Series  A 
and  Series  B,  respectively),  more  fully  described  below,  were 
sold  for  a  total  amount  in  excess  of  $230,000,000.   The 
revenues  generated  by  the  sale  of  those  bonds  were  held  by  the 
City  Treasurer  until  distributed  to  the  contractors  who, 
pursuant  to  publicly  awarded  contracts,  were  entitled  to 
payments.   In  the  meantime  the  funds  were  held  in  bank 
accounts  by  the  Treasurer  of  the  City  and  County  of  San 
Francisco.   Pursuant  to  past  practices  the  interest  actually 
earned  by  thos  monies  was  not  accrued  to  the  bond  fund. 

Charter  Section  6.311  provides  in  relevant  part  as 
follows: 

"All  interest  on  moneys  deposited  [in  the  city 
treasury]  shall  accrue  to  the  benefit  of  the  city 
and  county,  except  that  interest  derived  from  the 
deposit  of  any  bond,  utility,  pension,  trust  or 
other  fund  created  for  a  specific  purpose  shall 
accrue  to  such  fund." 
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It  is  clear,  then,  that  when  monies  are  derived  from  the 
sale  of  a  bond,  the  issuance  of  which  was  authorized  by  the 
voters  for  a  specific  purpose,  the  interest  earned  by  those 
monies  shall  accrue  to  the  fund  in  which  those  monies  are 
held.   In  addition  to  Charter  Section  3.611  which  is  specific 
on  this  point,  see  also  Pomona  City  School  District  v.  Payne 
(1935)  9  Cal.App.2d  510,  516,  where  the  court  states, 

"We  are  also  confronted  with  the  primary  law  that 
interest  is  an  accretion  or  increment  to  the 
principal  fund  earning  it,  and  unless  lawfully 
separated  therefrom  becomes  a  part  thereof. 
(Lawson  v.  Baker  [Tex.  Civ.  App.]  220  S.W.  260,  61 
C.J.  153.)   This  was  the  common-law  rule,  and 
unless  the  depositary  acts  clearly  demonstrate  an 
intention  to  deprive  school  districts  of  such 
common-law  right  to  interest  accruals,  they  should 
retain  such  interest.   ...   No  more,  we  believe, 
can  the  county,  in  the  absence  of  clear  statutory 
authority,  assume  to  be  the  owner  of  the  interest 
increments  upon  such  funds.   The  reasonable  and 
equitaole  rule  is  that  the  county  is  simply  the 
agent  of  the  school  district,  the  bailee  or 
trustee  of  the  funds  deposited  in  its  care,  and  as 
such  bailee  and  trustee  it  cannot  allocate  to 
itself,  nor  enrich  its  own  coffers  with,  the 
interest  increments  upon  the  money  placed  in  its 
custody  by  its  bailor  and  trustor." 

See  also  Union  County  Park  Commission  v.  Union  County  (1928)  6 
N.J.  Mis.  R.  64,  142  A.  428  and  Lynn  v.  Longview  (1942)  15 
Wash. 2d  528,  131  P. 2d  164.   Government  Code  43628  imposes  a 
cognate  requirement  upon  general  law  cities  providing,  in 
relevant  part,  that 

"All  premiums  and  accrued  interest  received  shall 
be  placed  in  the  fund  to  be  used  for  the  payment 
of  the  principal  of  and  interest  on  the  bonds. 
..."   (Emphasis  added.) 

See  also  Opinions  of  the  Attorney  General  75-238,  1976. 

Once  the  interest  becomes  part  of  that  fund,  it,  like 
the  principal,  may  only  be  used  for  the  purposes  specified  in 
the  bond  issue  authorized  by  the  voters.   Proceedings  leading 
up  to  a  municipal  bond  issue  create  a  contract  between  the 
bondnolders  and  the  City  requiring  the  City  to  spend  the 
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proceeds  including  interest  (earned  by  and  accruable  thereto) 
derived  from  the  sale  of  the  bonds  for  the  purposes  outlined 
in  the  statement  of  purposes  submitted  to  the  voters.   See 
City  of  San  Diego  v.  Millan  (1932)  127  Cal.App.  521,  534; 
O'Farrell  v.  County  of  Sonoma  (1922)  189  Cal.  343,  348-349; 
Jenkins  v.  Williams  (1910)  14  Cal.App.  89;  Hunter  v.  County  of 
Santa  Barbara  (1930)110  Cal.App.  698,  707. 

Therefore  it  must  be  concluded  that  interest  earned  by 
monies  derived  from  the  sale  of  general  obligation  and  Airport 
Revenue  Bonds  for  Airport  construction  must  be  accrued  to 
those  funds  used  for  the  purposes  enumerated  in  the  bond  issue. 

Interest  earned  by  monies  in  the  Airport  Revenue  Fund. 

In  1970  the  San  Francisco  Charter  was  amended  so  as  to 
provide  for  the  creation  of  a  separate  commission,  the 
Airports  Commission,  to  administer  the  San  Francisco 
International  Airport,  which  theretofore  had  been  a  department 
under  the  jurisdiction  of  the  Public  Utilities  Commission.   At 
the  same  time  Charter  Section  6.408  was  also  added.   It 
provides  in  relevant  part, 

" (a)   Subject  to  the  budget  and  fiscal 
provisions  of  this  charter:   (1)   The  entire  gross 
revenue  of  the  airports  commission  shall  be  set 
aside  and  deposited  into  a  fund  in  the  city  and 
county  treasury  to  be  known  as  the  'Airports 
Revenue  Fund'.   All  amounts  paid  into  said  fund 
shall  be  maintained  by  the  treasurer  separate  and 
apart  from  all  other  city  and  county  funds  and 
shall  be  secured  by  his  official  bond  or  bonds. 
Said  fund  shall  be  exempt  from  Section  6.407  of 
this  charter." 

Under  past  City  practices  interest  earned  by  monies  in 
the  Airport  Revenue  Fund  have  not  been  accrued  to  that  fund. 
It  was  claimed  that  the  taxpayers  of  San  Francisco  paid  for 
the  construction  of  the  Airport  and  that  the  failure  to  accrue 
interest  was  a  way  of  reimbursing  San  Francisco  taxpayers  for 
the  expenses  they  had  incurred  in  constructing  the  Airport. 
In  addition  it  had  been  contended  that  the  Airport  received 
many  indirect  services  from  the  City  and  County,  including  but 
not  limited  to  the  service  of  the  Mayor,  the  Board  of 
Supervisors,  the  City  Attorney,  the  Treasurer,  the  Controller, 
and  the  Civil  Service  Commission.   The  failure  to  accrue 
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interest  was  deemed  appropriate  as  a  device  to  defray  the 
expenses  incurred  by  the  City  in  providing  these  services. 

Section  6.408  makes  it  clear  that  Airport  revenues, 
derived  from  whatever  source,  shall  be  maintained  in  a 
separate  account  or  fund  by  the  City  Treasurer.   In  light  of 
the  full  text  of  Section  6.408  which  specifies  the  purposes 
for  which  monies  in  the  Airport  Revenue  Fund  may  be  expended, 
this  fund  is  a  "fund  created  for  a  special  purpose"  within  the 
meaning  of  Charter  Section  6.311.   It  roust  therefore  be 
concluded  that  all  interest  attributable  to  or  earned  by  money 
deposited  in  the  Airports  Revenue  Fund  must  be  accrued  to  that 
fund.   Section  6.311  of  the  Charter  is  sufficient  standing 
alone  to  compel  this  conclusion. 

However,  there  is  another  independent  ground  for  this 
conclusion.   Charter  Section  6.408(b)  of  the  Charter  provides, 
in  relevant  part,  that 

"Monies  in  the  Airports  Revenue  Fund 
including  earnings  thereon  shall  be  appropriated, 
transferred,  expended  or  used  for  the  following 
purposes  pertaining  to  the  financing,  maintenance 
and  operation  of  airports  and  related  facilities 
owned,  operated  or  controlled  by  the  commission 
and  only  in  accordance  with  the  following  priority: 

"(1)  the  payment  of  operation  and  maintenance 
expenses  for  such  airports  or  related  facilities; 

" (2)  the  payment  of  pension  charges  and 
proportionate  payments  to  such  compensation  and 
other  insurance  or  outside  reserve  funds  as  the 
commission  may  establish  or  the  board  of 
supervisors  may  require  with  respect  to  employees 
of  the  commission; 

"(3)  the  payment  of  principal,  interest, 
reserve,  sinking  fund,  and  other  mandatory  funds 
created  to  secure  revenue  bonds  hereafter  issued 
by  the  commission  for  the  acquisition, 
construction  or  extension  of  airports  or  related 
facilities  owned,  operated  or  controlled  by  the 
commission; 
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"(4)  the  payment  of  principal  and  interest  on 
general  obligation  bonds  heretofore  or  hereafter 
issued  by  the  city  and  county  for  airport  purposes; 

"(5)  reconstruction  and  replacement  as 
determined  by  the  commission  or  as  required  by  any 
airport  revenue  bond  ordinance  duly  adopted  and 
approved; 

"(6)  the  acquisition  of  land,  real  property 
or  interest  in  real  property  for,  and  the 
acquisition,  construction,  enlargement  and 
improvement  of  new  and  existing  buildings, 
structures,  facilities,  utilities,  equipment, 
appliances  and  other  property  necessary  or 
convenient  for  the  development  or  improvement  of 
any  airports  and  heliports  owned,  controlled  or 
operated  by  the  commission  in  the  promotion  and 
accommodation  of  air  commerce  or  navigation  and 
matters  incidental  thereto; 

■ (7)  the  return  and  repayment  into  the 
general  fund  of  the  city  and  county  of  any  sums 
paid  by  the  city  and  county  from  funds  raised  by 
taxation  for  the  payment  of  interest  on  and 
principal  of  any  general  obligation  bonds 
heretofore  issued  by  the  city  and  county  for  the 
acquisition,  construction  and  improvement  of  the 
San  Francisco  International  Airport; 

■ (8)  for  any  other  lawful  purpose  of  the 
commission."   (Emphasis  added.) 

Section  6.408  therefore  enumerates  the  priorities  pursuant  to 
which  the  monies  in  the  Airports  Revenue  Fund,  including 
earnings  thereon,  may  be  used  or  expended  for  the  financing, 
maintenance,  and  operation  of  the  Airport  and  related 
facilities. 

Under  Section  6.408  the  Airports  Commission  may  pay  as  a 
part  of  the  operation  and  maintenance  expenses  for  the  Airport 
(Priority  Number  1)  an  amount  charged  by  the  City  for  services 
it  provides.  That  amount  may  not  exceed  a  sum  fairly 
allocable  as  attributable  to  services  provided  to  the  Airport 
by  the  City.  A  bookkeeping  "tradeoff"  of  interest  accrued  for 
the  services  rendered  by  the  City  is  not  permissible.  Charter 
Section  6.311  specifically  requires  accrual  of  interest  to 
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funds  created  for  special  purposes  and  the  specific  language 
of  Charter  Section  6.408  enjoins  that  monies  in  the  Airports 
Revenue  Fund  may  only  be  used  for  Airport  purposes. 

To  the  extent  that  interest  revenues  (earned  by  but  not 
accrued  in  a  given  year  to  the  Airport  Revenues  Fund)  exceed 
an  amount  fairly  chargeable  to  the  Airport  by  the  City  for 
indirect  services  provided,  those  excess  funds  would  in  effect 
be  expended  for  non-Airport  purposes  in  violation  of  Charter 
Section  6.408  which  limits  the  expenditure  of  monies  in  the 
Airports  Revenue  Fund  to  Airport  purposes  enumerated  in 
Section  6.408.   It  could  be  that  the  expenses  incurred  by  the 
City  in  providing  services  to  the  Airport  exceed  the  interest 
accruable  to  the  Airports  Revenue  Fund.   However,  the  Charter 
specifically  requires  the  accrual  of  interest  to  the  Airports 
Revenue  Fund  which  interest  revenues  along  with  other  funds  in 
the  Airports  Revenue  Fund  may  be  expended  for  Airport  purposes 
whicn  would  include  compensation  to  the  City  for  services 
actually  provided. 

With  regard  to  the  claim  that  the  nonaccrual  of  interest 
is  a  permissible  expenditure  within  the  meaning  of  Priority 
(7),  it  must  be  pointed  out  that  Priority  (7)  empowers  the 
Commission  to  spend  funds  to  reimburse  the  City  and  County  for 
monies  it  paid  out  in  defraying  the  expense  of  general 
obligation  bonds  originally  voted  by  the  people  for  the 
purpose  of  the  construction  of  the  Airport.   But  the  only  way 
properly  to  read  Charter  Section  6.311  and  Charter  Section 
6.408  is  to  require  the  City  to  accrue  interest  to  the  fund 
and  then  through  appropriate  accounting  practices  to  credit 
repayments  in  accordance  with  Priority  (7).   Once  again,  this 
should  not  be  done  by  way  of  a  bookkeeping  "tradeoff"  on  the 
basis  of  estimates  or  speculation. 

Additional  language  in  Section  6.408  of  the  Charter 
compels  tnis  conclusion.   As  quoted  above.  Section  6.408 
provides  in  relevant  part,  that 

"Said  fund  [Airports  Revenue  Fund]  shall  be  exempt 
from  section  6.407  of  this  charter." 

Section  6.407  makes  provision  for  the  maintenance  of  separate 
funds  in  the  City  and  County  Treasury  for  receipts  from  each 
utility  operated  by  the  Public  Utilities  Commission.   That 
section  in  the  same  manner  as  Section  6.408  thereafter 
enumerates  the  purposes  and  priorities  governing  expenditure 
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of  the  funds  in  those  special  funds.   Section  6.407(e) 
provides, 

"If  any  accumulation  in  the  surplus  fund  of  any 
utility  shall,  in  any  fiscal  year,  exceed 
twenty-five  percent  of  the  total  expenditures  of 
such  utility  for  operation,  repairs  and 
maintenance  for  the  preceding  fiscal  year,  such 
excess  may  be  transferred  by  the  board  of 
supervisors  to  the  general  fund  of  the  city  and 
county,  and  shall  be  deposited  by  the  commission 
with  the  treasurer  to  the  credit  of  such  general 
fund." 

This  language  or  any  similar  provision  is  conspicuously  absent 
from  Section  6.408.   Furthermore,  Charter  Section  6.408, 
before  enumerating  the  priorities,  describes  the  general 
purposes  for  which  the  monies  in  the  Airport  Revenues  Fund  may 
be  expended  in  the  following  introductory  language, 

"Moneys  in  the  Airport  Revenues  Fund  .  .  .  shall  be 
.  .  .  expended  .  .  .  for  the  following  purposes 
pertaining  to  the  financing,  maintenance  and 
operation  of  the  airports.   .  .  ." 

It  therefore  must  be  concluded  that  Section  6.408  of  the 
Charter  does  not  contemplate  the  use  of  surplus  funds  at  the 
Airport  for  general  City  purposes.   No  funds  are  to  be 
transferred  to  the  City's  general  funds  from  the  Airports 
Revenue  Fund,  except  as  provided  in  Section  6.408. 

There  is,  in  addition  to  the  Charter,  another  basis  for 
the  conclusion  that  all  revenues  in  the  Airports  Revenue  Fund 
including  interest  earned  thereon  must  be  devoted  the  Airport 
purposes  in  accordance  with  the  priorities  set  forth  in 
Charter  Section  6.408.   The  Airports  Commission  entered  into  a 
landing  fee  agreement  in  1973  with  the  airlines  in  which  the 
airlines  committed  themselves  to  pay  enough  landing  fees  to 
make  the  Airport  operate  at  a  break  even  level  until  1988. 
The  agreement  encompasses  the  provisions  of  Charter  Session 
6.408  which  thereby  further  obligates  the  City  to  spend  funds 
in  the  Airports  Revenue  Fund  in  accordance  with  the  Charter 
prescribed  priorities. 

Contemporaneous  with  execution  of  the  landing  fee 
agreement  in  1973  the  Airports  Commission  adopted  Resolution 
No.  73-0065.   That  resolution  was  a  master  resolution 


OPINION  NO.  79-46 
Airports  Commission  9  June  26,  1979 


providing  for  the  issuance  of  revenue  bonds  for  the  future 
construction  of  Airport  facilities.   The  master  resolution  set 
forth  the,  ".  .  .  terms  and  conditions  subject  to  which  the 
[revenue]  Bonds  may  hereafter  be  authorized  and  issued;"  see 
Resolution  No.  73-0065,  adopted  March  20,  1973,  the  second 
"whereas". 

Section  5.01  of  that  master  resolution  provides  in 
relevant  part, 

"Pledge  of  Revenues.   The  Bonds  are  revenue 
Bonds,  are  not  secured  by  the  taxing  power  of  the 
Commission  (which  as  of  the  date  hereof  has  no 
taxing  power)  and  shall  be  payable  as  to  both 
principal  and  interest,  and  any  premium  upon 
redemption  thereof,  exclusively  from,  and  shall  be 
secured  by  a  pledge  (which  pledge  shall  be 
effected  in  the  manner  and  to  the  extent 
hereinafter  provided)  of,  the  Net  Revenues  of  the 
Airport.   The  Net  Revenues  constitute  a  trust  fund 
for  the  security  and  payment  of  the  interest  on 
and  principal  of  the  Bonds.   The  Revenues  are 
hereby  pledged  to  the  payment  of  the  Bonds, 
subject  to  the  condition  that  Revenues  shall  be 
appropriated,  transferred,  expended  or  used  for 
the  following  purposes  pertaining  to  the 
financing,  maintenance  and  operation  of  the 
Airport  and  related  facilities  owned,  operated  or 
controlled  by  the  Commission  and  only  in 
accordance  with  the  following  priority:" 
(Emphasis  added.) 

The  priorities  enumerated  thereafter  are  a  verbatim  repetition 
of  the  priorities  set  forth  in  Charter  Section  6.408,  except 
that  Priority  (7),  for  purposes  relevant  herein,  was  enlarged 
(as  it  was  in  the  landing  fees  agreement) ,  as  follows; 

"(7)   the  return  and  repayment  into  the 
General  Fund  of  the  City  and  County  of  San 
Francisco  of  any  sums  paid  by  the  City  and  County 
of  San  Francisco  from  funds  raised  by  taxation  for 
the  payment  of  the  interest  on  and  principal  of 
any  general  obligation  bonds  heretofore  issued  by 
the  City  and  County  of  San  Francisco  for  the 
acquisition,  construction  and  improvement  of  the 
Airport,  consisting  of  the  return  and  repayment 
into  the  General  Fund  of  the  City  and  County  of 
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San  Francisco  of  the  sum  of  $2,000,000  in  each 
fiscal  year,  commencing  with  the  fiscal  year 
1973-1^^74,  until  there  snail  have  been  returned  to 
the  City  and  County  of  San  Francisco  the  sum  of 
$24,388,104;" 

The  added  language  has  been  underscored.   And  Section  5.01  of 
the  master  resolution  concludes  with  the  following  terms, 

"All  remaining  Revenues  after  making  the 
foregoing  allocations,  including  the  accumulation 
of  said  aggregate  sum  in  the  Airport  Contingencies 
Reserve  Fund,  shall  be  available  to  the  Commission 
for  all  lawful  Commission  purposes,  subject  to  the 
provisions  of  the  Charter.   The  pledge  of  Net 
Revenues  herein  made  shall  be  irrevocable  until 
all  of  the  Bonds,  and  their  appurtenant  coupons, 
have  been  paid  and  retired."   (Emphasis  added.) 

As  discussed  above,  at  the  same  time  as  the  adoption  of 
the  master  resolution,  the  San  Francisco  Airports  Commission 
entered  into  a  landing  fees  agreement  with  the  airlines.   In 
Section  4  of  that  agreement  entitled,  "Adjustment  of  Fees" 
subsection  (h)  sets  forth  the  premises  upon  which  adjustment 
of  fees  shall  be  made.   That  subsection  provides  in  its 
initial  paragraph, 

■(h)   In  adjusting  landing  fee  rates,  as 
herein  provided,  it  is  understood  and  agreed  that 
moneys  in  the  Airports  Revenue  Fund,  as  defined  in 
Charter  Section  6.408,  consisting,  (subject  to  the 
budget  and  fiscal  provisions  of  the  City  Charter) 
of  the  entire  gross  revenue  of  the  Commission  and 
earnings  of  the  Fund  thereon,  shall  be 
appropriated,  transferred,  expended  or  used  for 
the  following  purposes  pertaining  to  the 
financing,  maintenance  and  operation  of  the 
Airport  and  related  facilities  owned,  operated  or 
controlled  by  the  Commission  and  only  in 
accordance  with  the  following  priority:" 

The  same  priorities  as  those  set  forth  in  the  master 
resolution  appear  in  this  landing  fees  agreement.   And  the 
Series  A  and  Series  B  revenue  bonds  issued  by  the  Airports 
Commission  in  1976  and  1978,  respectively,  (Series  A,  adopted 
August  19,  1975,  by  resolution  authorizing  the  issuance  of 
$143,475,000  in  principal  amount  of  San  Francisco 
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International  Airport  revenue  bonds  (Series  A  was  delivered  on 
March  1,  1976),  and  Series  B,  adopted  August  29,  1978,  by 
second  supplemental  resolution  78-0228,  authorizing  the 
issuance  of  $90,000,000  in  principal  amount  of  San  Francisco 
International  Airport  revenue  bonds  (Series  B  was  delivered 
September  19,  1978),  both  supplemental  to  Master  Resolution 
73-0065  adopted  March  20,  1973)  refer  to  that  master 
resolution,  the  terras  of  which  became  part  of  the  contract 
between  the  Airports  Cominission  (and  thereby  the  City)  and  the 
bondholders.   The  Airports  Commission  has  thus  contractually 
committed  itself  to  expend  monies  in  the  Airports  Revenue  Fund 
in  accordance  with  the  priorities  enumerated  in  Charter 
Section  6.408  as  amplified  in  Priorities  7  and  8  by  the  master 
resolution  and  the  landing  fees  agreement.   Except  that  the 
Airports  Commission  is  empowered  by  virtue  of  the  terms  of  the 
landing  fees  agreement  and  by  virtue  of  the  terms  of  the 
master  resolution  authorizing  the  issuance  of  revenue  bonds  to 
repay  to  the  City  a  minimum  of  $2,000,000  per  year  until  the 
City's  $24,000,000  contribution  from  general  obligation  bonds 
for  the  construction  of  Airport  facilities  has  been  reimbursed. 

Accordingly  you  are  advised  that  interest  earned  by  all 
funds  derived  from  the  sale  of  general  obligation  bonds  issued 
for  Airport  construction  shall  be  accrued  to  that  specific 
fund.   The  accrued  interest  becomes  a  part  of  the  fund,  which, 
like  the  principal  fund,  must  be  used  for  the  purposes 
enumerated  in  the  ballot  proposition  which  the  voters  approved 
authorizing  issuance  of  the  bonds.   Not  only  are  those  funds  a 
special  fund  within  the  meaning  of  Charter  Section  6.311 
requiring  the  interest  thereon  to  be  accrued  to  the  fund  and 
spent  for  the  fund's  purposes,  but  also  the  common  law  of  bond 
funding  requires  that  any  interest  generated  by  monies  derived 
from  the  sale  of  a  general  obligation  bond  be  accrued  to  the 
bond  fund  and  expended  only  for  the  purposes  enumerated  in  the 
ballot  proposition  authorizing  the  issuance  of  the  bonds. 

All  interest  earned  by  funds  generated  by  the  sale  of 
Airport  revenue  bonds  must  also  be  accrued  to  those  funds  and 
be  devoted  to  the  purposes  of  the  specific  bond  issue.   This 
is  required  by  Charter  Section  6.311.   The  terms  of  the 
contract  between  the  Airports  Commission  and  the  bondholders 
also  compels  this  result. 

Finally,  you  are  advised  that  all  monies  which  must  be 
placed  in  the  Airports  Revenue  Fund  in  accordance  with  Charter 
Section  6.408  should  be  set  aside  from  all  other  funds.   To 
the  extent  those  funds  earn  interest  while  on  deposit  in  the 
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City's  coffers,  the  City  must  accrue  that  interest  to  those 
funds.   Failure  to  accrue  interest  in  accordance  with  the 
provisions  of  this  section  would  constitute  a  violation  of  the 
Charter  and  is  a  practice  which  must  not  continue. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


'^Burk  E.  Delventhal 
Deputy  City  Attorney 


Approved: 

A. 


v  _ 


CL\ 


City  Attorney 


BED: jj 
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^    OTTAnOHNEy 

^     oryHALL 
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^  OPINION  NO.  79-47 


REQUESTED  BY: 


PREPARED  BY! 


SUBJECT:         Effect  of  Charter  Amendment  (Proposition  C, 
enacted  November  1978)  Transferring  the 
Functions  and  Personnel  of  the  County  Clerk 
from  the  Chief  Administrative  Officer  to  the 
Direction  of  the  Superior  Court. 

John  J.  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

Michael  C.  Killelea 
Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  What  effect  would  the  transfer  of  the  functions  and 
personnel  of  the  County  Clerk  have  on  the  civil  service  status  of 
personnel  of  the  County  Clerk's  Office? 

2.  Whether  the  Civil  Service  Commission  would  continue  to 
be  responsible  for  the  recruitment  and  examination  of  personnel 
of  the  County  Clerk's  Office. 

CONCLUSION 

1.  The  transfer  has  no  effect  on  the  civil  service  status 
of  present  or  future  employees  of  the  County  Clerk's  Office. 

2.  The  Civil  Service  Commission  will  continue  to  be 
responsible  for  the  recruitment  and  examination  of  personnel  of 
the  County  Clerk's  Office. 

ANALYSIS 

In  the  general  election  of  November  1978,  the  electorate 
enacted  Proposition  C  which  transferred  the  functions  and 
personnel  of  the  County  Clerk's  Office  from  under  the  direction 
of  the  Chief  Administrative  Officer  to  the  direction  of  the 
Superior  Court.   This  was  accomplished  by  amending  Section  3.510 
of  the  Charter  to  remove  the  County  Clerk  from  under  the 
jurisdiction  of  the  Chief  Administrative  Officer  and  by  adding  as 
an  amendment  to  Section  4.103  of  the  Charter  the  following 
language: 
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"Effective  July  1,  1979,  the  functions  and 
personnel  of  the  office  of  county  clerk  shall 
be  and  are  hereby  placed  under  the  direction 
of  the  superior  court." 

Under  Section  3.510  of  the  Charter,  before  its  enactment, 
the  County  Clerk  was  under  the  jurisdiction  of  the  Director  of 
Finance  and  Records.   Section  3.510,  prior  to  its  amendment 
provided: 

"The  functions,  activities  and  affairs  of  the 
city  and  county  that  are  hereby  placed  under 
the  direction  of  the  chief  administrative 
officer  by  the  provisions  of  this  charter 
shall  ...  be  allocated  by  the  chief 
administrative  officer,  among  the  following 
departments: 

"Department  of  Finance  and  Records, 
which  shall  include  the  functions  and 
personnel  of  the  offices  of  tax  collector, 
registrar  of  voters,  recorder,  county  clerk 
and  public  administrator  .  .  ."   (Emphasis 
added.) 

Section  3.510  of  the  Charter,  as  amended,  deletes  the 
County  Clerk  from  its  provisions  and,  by  Section  4.103  of  the 
Charter,  the  functions  and  personnel  of  the  County  Clerk  are 
placed  under  the  direction  of  the  Superior  Court.   It  should  be 
noted  that  prior  to  the  amendment,  the  functions  and  personnel  of 
the  County  Clerk  were  under  the  Director  of  Finance  and  Records. 
The  amendment  merely  places  those  same  functions  and  personnel  of 
the  County  Clerk  under  the  direction  of  the  Superior  Court.   The 
amendment  does  not  affect  in  any  manner  the  civil  service  status 
of  the  County  Clerk  or  any  of  the  employees  of  that  department. 

The  Civil  Service  Commission  will  continue  to  recruit  and 
examine  for  all  positions  in  the  County  Clerk's  Office  including 
the  position  of  County  Clerk  which  is  included  in  the  classified 
civil  service.   The  transfer  of  the  functions  and  personnel  of 
the  County  Clerk's  Office  does  not  affect  in  any  manner  the 
responsibilities  of  the  Civil  Service  Commission  to  continue  its 
duties  of  recruitment  and  examination  for  the  classified  civil 
service  as  they  relate  to  the  office  of  the  County  Clerk. 

Section  8.300  of  the  Charter  provides  that  all  positions  in 
all  departments  and  offices  of  the  city  and  county,  including 
positions  created  by  laws  of  the  State  of  California,  where  the 
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compensation  is  paid  by  the  city  and  county,  shall  be  included  in 
the  classified  civil  service.   The  County  Clerk  is  an  officer  of 
the  City  and  County  of  San  Francisco  (Section  1.103,  Charter)  and 
is  subject  to  the  civil  service  provisions  of  the  Charter.  The 
Charter  amendment  transfers  the  County  Clerk  and  his  personnel  to 
the  direction  of  the  Superior  Court,  but  it  does  not  interfere 
with  the  civil  service  rights  which  the  County  Clerk  and  the 
employees  of  that  office  possess  by  virtue  of  the  civil  service 
provisions  of  the  Charter.   Therefore,  the  Charter  amendment 
merely  transfers  the  administrative  direction  of  the  County 
Clerk's  Office  from  the  Chief  Administrative  Officer  to  the 
Superior  Court  leaving  all  other  rights  of  the  County  clerk  and 
his  employees  unaffected. 

Section  3.501  of  the  Charter  designates  the  powers  and 
duties  of  a  department  head  and  provides  that  such  person  shall 
act  as  the  "appointing  officer"  of  that  department.   The 
appointing  officer  has  responsibility  for  the  "appointing, 
disciplining  and  removal  of  such  officers,  assistants  and 
employees  as  may  be  authorized";  and  he  shall  "issue  or  authorize 
all  requisitions  for  the  purchase  of  materials,  supplies  and 
equipment  required  by  such  department"  (Section  3.501,  Charter). 
The  County  Clerk  is  an  office  and  not  a  department  (see  City 
Attorney  Opinion  No.  79-17,  February  27,  1979).   Therefore,  prior 
to  its  amendment.  Section  3.510  designated  that  the  office  of  the 
County  Clerk  was  within  the  Department  of  Finance  and  Records 
which  was  under  control  of  the  Chief  Administrative  Officer.   The 
appointing  officer  of  the  County  Clerk  was  therefore  the  Director 
of  Finance  and  Records.   That  position  has  now  been  abolished  by 
the  Charter  amendment  and  the  functions  and  personnel  of  the 
County  Clerk  will  be  under  the  direction  of  the  Superior  Court 
effective  July  1,  1979.   The  clear  intent  of  the  Charter 
amendment  was  to  transfer  only  the  administrative  control  of  the 
County  Clerk  from  the  Chief  Administrative  Officer  to  the 
Superior  Court. 

The  Superior  Courts  constitute  a  system  of  state  courts 
under  the  express  provision  of  the  State  Constitution  (Sacramento 
and  San  Joaquin  Drainage  District  v.  Superior  Court,  196  Cal. 
414).   The  County  Clerk  is  an  officer  of  the  city  and  county 
(Section  1.103,  Charter)  and  he  is  also  a  constitutional  state 
officer  as  ex  officio  clerk  of  the  superior  court  (Article  VI, 
Section  4,  California  Constitution).   The  Superior  Court,  as  a 
state  agency,  is  not  expressly  authorized  by  Section  3.501  of  the 
Charter  to  act  as  a  department  head  and  appointing  officer  over  a 
city  and  county  office.   However,  in  my  opinion,  the  Charter 
amendment  must  be  interpreted  to  give  the  Superior  Court  all  of 
the  same  powers  as  other  city  and  county  departments  under 
Section  3.501  of  the  Charter. 
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It  is  a  general  rule  of  statutory  construction  that  a 
specific  statute  controls  over  a  general  statute  in  matters 
covering  the  same  subject  (45  Cal.Jur.2d,  Statutes,  Sections  119, 
120).   Section  4.103  of  the  Charter  expressly  places  the  office 
of  County  Clerk  under  the  direction  of  the  Superior  Court.   In 
order  to  direct  the  County  Clerk,  the  Superior  Court,  through  its 
Presiding  Judge,  must  necessarily  have  the  power  to  appoint, 
discipline  and  remove  the  County  Clerk  and  employees  of  that 
office  and  to  perform  other  duties  and  responsibilities  conferred 
on  appointing  officers  by  Section  3.501  of  the  Charter.   Section 
3.501  of  the  Charter  is  a  general  section  applicable  to  all 
departments  of  city  and  county  government.   Section  4.103  of  the 
Charter  is  specific  in  that  it  expressly  places  the  County  Clerk 
under  the  direction  of  the  Superior  Court.   It  is  clear  that  if 
the  Superior  Court  did  not  possess  the  powers  of  a  department 
head  and  appointing  officer  as  provided  under  Section  3.501  of 
the  Charter,  then  the  Superior  Court  could  not  effectively  manage 
and  direct  the  office  of  the  County  Clerk. 

Therefore,  in  my  opinion,  the  Charter  amendment  to  Section 
4.103  should  be  interpreted  to  give  the  Superior  Court  the  power 
to  direct  the  County  Clerk's  office  and  to  exercise  department 
head  and  appointing  officer  powers  as  specified  under  Section 
3.501  of  the  Charter.  As  a  practical  matter,  the  Presiding  Judge 
of  the  Superior  Court  is  the  department  head  and  appointing 
officer  for  the  office  of  County  Clerk;  and  he  cannot  delegate  to 
another  the  exercise  of  his  discretionary  powers  as  appointing 
officer  (see  City  Attorney  Opinion  No.  79-17,  February  27,  1979; 
City  Attorney  Opinion  No.  415,  August  6,  1951;  City  Attorney 
Opinion  No.  705,  June  22,  1953). 

As  earlier  noted,  the  County  Clerk,  as  ex-officio  Clerk  of 
the  Superior  Court,  is  a  constitutional  officer  (Article  VI, 
Section  4,  California  Constitution).   The  Legislature  has 
prescribed  certain  duties  of  the  County  Clerk  (Section  26800,  et 
seq..  Government  Code)  and  the  duties  of  the  Clerk  of  the 
Superior  Court  (Section  69841,  et  seq..  Government  Code).   The 
Office  of  County  Clerk  and  that  of  Clerk  of  the  Superior  Court 
are  separate  and  distinct  and  the  duties  of  each  are  separately 
stated  in  the  Government  Code.   The  County  Clerk  is  an  officer  of 
the  city  and  county  (Section  1.103,  Charter)  but  when  acting  in 
the  capacity  as  Clerk  of  the  Superior  Court,  the  County  Clerk  is 
a  constitutional  officer  and  neither  the  city  and  county  nor  its 
Board  of  Supervisors  has  power  to  direct  or  control  the  action  of 
the  County  Clerk  when  he  acts  as  Clerk  of  Superior  Court  (See 
Union  Bank  and  Trust  Co.  v.  Los  Angeles  County,  2  Cal.App.2d 
600).   Those  duties  performed  by  the  County  Clerk  as  Clerk  of  the 
Superior  Court  as  defined  in  Sections  69341  to  69847  of  the 
Government  Code  cannot  be  transferred  to  or  assumed  by  any  other 
person  (See  St.  John  v.  Superior  Court,  87  Cal.App.3d  30  (1978)). 
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In  conclusion,  the  transfer  of  the  functions  and  personnel 
of  the  County  Clerk  under  the  Charter  amendment  cannot  be 
considered  as  changing  or  limiting  in  any  way  the  legislative 
duties  and  responsibilities  now  existing  in  the  County  Clerk  by 
reasons  of  state  law  (Sections  26800,  et  seq.  and  Section  69841, 
et  seq. ,  Government  Code) . 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


Michael  C.  Killelea 
Deputy  City  Attorney 


Approved: 


City  Attorney 
MCK:C5S 
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■^^OPINION  NO.  79-48 


SUBJECT: 

REQUESTED  BY; 
PREPARED  BY: 


Effect  Of  City  and  County  of  San  Francisco  v, 
Pacello  on  Appeal  No.  8444 
655  Joost  Avenue 

Board  of  Permit  Appeals 

Burk  £.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Where  previous  permit  applications  indicate  an  existing 
use  in  violation  of  the  City  Planning  Code  but  those 
applications  were  not  referred  to  the  Department  of  City 
Planning  for  approval  nor  were  permits  issued  by  the  Central 
Permit  Bureau,  may  the  Board  of  Permit  Appeals  subsequently 
direct  the  Central  Permit  Bureau  to  issue  a  permit  authorizing 
the  unlawful  use  on  the  ground  that  the  City's  failure  to 
detect  and  abate  the  unlawful  use  of  which  it  had  notice  by 
virtue  of  the  prior  applications,  constitutes  laches? 

CONCLUSION 


No. 


ANALYSIS 


The  Board  of  Permit  Appeals  (hereinafter  referred  to  as 
■Board")  has  requested  an  opinion  by  letter  dated  February  16, 
1979.   The  questions  posed  therein  relate  to  the  effect  of 
City  and  County  of  San  Francisco  v.  Pacello  (1979)  85 
Cal.App.3d  637  on  Appeal  No.  8444  concerning  property  located 
at  655  Joost  Avenue.   An  application  for  the  permit  to 
"legalize  as  two  (2)  units"  the  structure  at  655  Joost  Street 
was  filed  in  December,  1978.   Pursuant  to  standard  city 
procedures,  that  application  was  referred  to  the  Department  of 
City  Planning  for  review  to  determine  whether  the  application 
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proposed  work  in  compliance  with  the  City  Planning  Code.   The 
Department  of  City  Planning  disapproved  the  application  on  the 
basis  of  the  existence  of  second  illegal  dwelling  unit  in 
violation  of  the  City  Planning  Code.  On  the  basis  of  this 
disapproval,  the  Central  Permit  Bureau  denied  the 
application.   Appeal  8444  was  taken  from  that  denial.   This 
office  is  familiar  with  the  permit  history  of  the  subject 
premises,  as  the  matter  was  referred  to  the  Code  Enforcement 
Division  by  the  Department  of  Public  Works  and  the  Department 
of  City  Planning  to  institute  a  nuisance  action  for  the 
purpose  of  compelling  the  owner  to  bring  the  premises  into 
compliance  with  the  Municipal  Code  of  the  City  and  County  of 
San  Francisco.   In  requesting  this  opinion,  the  Board  set 
forth  facts  which  are  inconsistent  with  the  public  records 
which  this  office  has  reviewed  in  preparing  that  action. 

Normally,  this  office  answers  legal  questions  based  on 
undisputed  facts.   However,  the  facts  as  you  have  represented 
them  are  not  consistent  with  the  facts  as  we  understand  them 
to  be  based  on  our  review  of  the  permit  history  of  this 
property.   This  opinion  will  therefore  be  based  on  the  facts 
as  we  understand  them  to  be.   To  the  extent  that  it  can  be 
demonstrated  by  reference  to  the  transcript  and  other  records 
of  the  proceedings  before  the  Board  of  Permit  Appeals  in  the 
subject  appeal  that  our  understanding  of  the  facts  is 
erroneous,  this  office  may  reconsider  its  opinion.   In  the 
aosence  of  the  provision  of  a  transcript  of  the  proceedings 
before  the  Board,  this  office  may  only  proceed  on  the  basis  of 
the  facts  as  this  office  understands  them  to  be. 

You  have  stated  that  during  World  War  II,  the  building 
was  converted  to  a  two-family  dwelling  without  proper 
permits.   You  further  state  that  the  present  owner  purchased 
the  property  in  1957  knowing  that  the  property  was  zoned  only 
for  single-family  dewlling.   You  further  state  in  part: 

" [A] t  that  time,  [1957]  she  [the  present  owner  who 
then  acquired  the  building]  understood  that  the 
house  was  zoned  one-family  and  believed  that  the 
City  had  acquiesced  to  the  two-family  status." 

The  public  records,  including  the  permit  history,  do  not 
reflect  acquiescence  by  the  City  and  County  of  San  Francisco 
in  the  unlawful  use.   Your  letter  specifies  three  permit 
applications  filed  on  December  18,  1962,  in  1975,  and  in 
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19781  in  which  the  permit  application  indicated  a  two-family 
occupancy.   It  is  presumably  on  the  basis  of  these 
applications  disclosing  the  second  unit  that  it  is  claimed 
that  the  Board  may  authorize  the  issuance  of  the  permit  in 
question  on  the  ground  that  the  City,  by  virtue  of  its 
inaction,  is  estopped  now  to  question  the  legality  of  that 
second  unit. 

A  review  of  the  permit  history  on  file  at  the  Department 
of  Public  WorKs  discloses  the  following: 

(a)  The  subject  building  was  built  in  1920.   Since  1921 
the  area  has  been  zoned  "first  residential. "2 

(b)  Building  permit  application  number  92059,  filed 
March  27,  1920,  was  for  new  construction  of  a  single-family 

dwelling. 

(c)  Building  permit  application  number  99210,  filed 
August  1,  1947,  specified  the  existing  use  as  one  dwelling 
unit.   This  application  was  withdrawn  on  August  8,  1947. 

(d)  Building  permit  application  number  99315  filed 
August  4,  1947,  specified  the  use  of  the  building  as  one 
dwelling  unit.   This  permit  was  disapproved  and  cancelled  on 
August  14,  1947. 

(e)  Building  permit  application  number  124161  filed  on 
February  8,  1950,  specified  the  existing  use  of  the  building 
as  one  dwelling  unit. 

(f)  Building  permit  application  number  141706  filed  on 
November  11,  1951,  indicated  that  the  use  of  the  building  was 
one  dwelling  unit.   This  building  permit  application  was 
withdrawn  December  10,  1951. 


It  was  following  the  1978  application  disapproved  by  the 
City  that  the  City  instituted  abatement  proceedings  by 
obtaining  an  order  of  condemnation  which  was  sustained 
by  the  Abatement  Appeals  Board  on  July  26,  1978. 

"First  residential"  is  a  term  used  in  then  existing 
zoning  ordinances  to  distinguish  it  from  an  area  zoned 
as  "second  residential".   "First  residential"  allowed 
only  single-family  residential  uses. 
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(g)   Building  permit  application  number  146269  filed  May 
20,  1952,  indicated  the  existing  use  of  the  building  to  be  two 
dwelling  units.   This  application  sought  a  permit  to  put 
siding  on  the  building.   The  application  contains  the 
notation,  "illegal  apartment  in  basement — dwelling  unit  after 
li;^22".   The  application  for  the  permit  was  cancelled  on 
December  23,  1952. 

(h)   Building  permit  application  number  153185  filed 
February  16,  1953,  specified  one  dwelling  unit  in  existence. 

(i)   Building  permit  application  number  276225  filed 
January  2,  1963,  listed  two  units  existing  in  the  building. 
This  application  sought  a  permit  to  correct  dry  rot  and  to  do 
maintenance  work  on  the  building  and  was  issued  for  corrective 
work  only.   This  application  was  not  referred  to  the 
Department  of  City  Planning. 

(j)   Building  permit  application  number  7805158  filed  on 
Decemoer  11,  1978,  showed  the  existing  number  of  dwelling 
units  as  two.   This  application  sought  a  permit  to  "legalize 
as  (2)  units."   (Note  that  the  City  does  not  issue  permits  to 
■legalize"  a  structure.   Rather,  permits  are  issued  to  do  work 
which  will  bring  a  structure  into  compliance  with  the  law.) 
This  application  was  disapproved  by  the  Department  of  City 
Planning  on  October  25,  1978,  because  the  building  had  two 
living  units  and  was  in  violation  of  the  City  Planning  Code. 

The  parcel  in  question  is  located  in  an  area  classified 
by  the  zoning  ordinances  as  "single-family  dwelling"  since 
1921.3   Therefore,  the  structure  has  always  been  located  in 
a  single-family  district.   Neither  the  Central  Permit  Bureau 
nor  the  Board  of  Permit  Appeals  may  authorize  a  use  in  a 
district  in  which  that  use  is  specifically  prohibited.   City 
and  County  of  San  Francisco  v.  Padilla  (1972)  23  Cal.App.3d 


Under  the  present  City  Planning  Code,  the  district  in 
which  the  subject  property  is  located  is  designated  as 
R-H-1.   See  City  Planning  Code  209.1(b).   From  1960  to 
1978  the  area  was  zoned  R-1  (see  former  Planning  Code 
S202.1)  and  from  1921  to  1960,  the  designation  was 
"first  residential."   It  is  clear  from  a  review  of  the 
applicable  City  Planning  Code  provisions  that  this  area 
has  been  zoned  exclusively  for  single-family  occupancies 
from  1921  to  the  present. 
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288  and  cases  cited  therein.   See  also  Section  175  of  the  City 

Planning  Code  which  prohibits  the  issuance  of  any  permit  by 
any  City  department  which  would  authorize  a  use,  change  of 
use,  or  maintenance  of  an  existing  use  contrary  to  the 
provisions  of  the  Code.   See  also  City  Planning' Code  Section 
176  which  provides  that  permits  issued  in  violation  of  the 
Code  shall  be  null  and  void. 

You  have  asked  whether  City  and  County  of  San  Francisco 
V.  Pacello,  supra,  renders  lawful  the  Board's  decision  in  this 
case  directing  the  issuance  of  the  permit  to  do  the  work  in 
spite  of  the  fact  that  there  are  two  dwelling  units  in  the 
structure,  a  use  not  permitted  by  the  City  Planning  Code.  You 
have  referred  to  two  permit  applications  filed  by  the  owner  of 
the  premises  at  655  Joost  Street,  one  in  1952  and  the  other  in 
1963,  in  which  the  applicant  identified  the  use  of  the 
structure  to  be  two  dwelling  units.   The  legal  question  then 
is  whether  the  failure  of  the  City  to  act  on  information 
brought  to  its  attention  in  these  two  applications  supports  a 
conclusion  that  the  City  has  delayed  in  pursuing  its  remedies 
and  the  owner  has  suffered  detriment  as  a  result  thereof, 
therefore  precluding  the  City  from  now  seeking  to  compel 
compliance  with  the  Code. 

The  decision  in  Pacello,  supra,  held  that  a  city's 
nuisance  action  against  a  property  owner  to  enjoin  him  from 
maintaining  a  second  dwelling  unit  in  an  R-1  district  was 
barred  by  laches  where  the  City  failed  to  bring  legal  action 
until  8-1/2  years  after  the  Board  of  Permit  Appeals  had  ruled 
that  the  second  dwelling  unit  was  legal.   In  the  intervening 
period,  the  record  of  the  Board's  proceeding  was  destroyed. 
The  Court  found  that  the  delay  plus  the  lack  of  the  Board's 
records  constituted  laches. 

The  decision  in  the  Padilla  case  is  not  applicable  to 
Appeal  No.  8444,  as  there  was  no  ruling  by  the  Board  of  Permit 
Appeals  which  would  have  the  effect  of  approving  a  second 
dwelling  unit.   Nor  is  there  any  decision  of  the  Board  which 
the  City  delayed  in  attacking.   In  fact,  none  of  the  building 
permit  applications  listed  above  was  appealed  to  the  Board  of 
Permit  Appeals  until  January  16,  1979,  which  is  appeal  number 
8444,  the  subject  of  your  inquiry. 

Therefore,  it  roust  be  concluded  that  Pacello  does  not 
apply  to  the  instant  case  as  there  was  no  prior  Board  of 
Permit  Appeals  ruling.  Accordingly,  you  are  advised  you  may 
not,  on  the  basis  of  the  facts  enumerated  above,  lawfully 
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direct  the  Central  Permit  Bureau  to  issue  the  permit  in 
question,  in  that  you  may  not  authorize  a  use  in  a  district  in 
which  that  use  is  specifically  prohibited. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


TBurk  ^.  D^lventhal 
Deputy  City  Attorney 


Approved; 


City  Attorney  ^ 


BED: ml 
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SUBJECT:       Declaration  of  Emergency  Pursuant 
to  Charter  Section  8.452  Due  to  An 
Inadequate  Staffing  Level  in  the 
Fire  Department. 

REQUESTED  BY:   Andrew  C.  Casper 

Chief  of  Department 

PREPARED  BY:    Philip  S.  Ward 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  If  the  number  of  available  on-duty  officers  and 
members  of  the  San  Francisco  Fire  Department  is  insufficient  to 
meet  the  minimum  staffing  level  deemed  necessary  by  the  Chief 
of  Department  to  protect  the  lives  and  property  of  the  citizens 
of  San  Francisco,  does  such  a  situation  constitute  an 
"emergency"  within  the  meaning  of  Charter  Section  8.452? 

2.  In  the  event  that  failure  to  meet  a  minimum  staffing 
level  does  constitute  an  emergency  within  the  meaning  of 
Section  8.452,  may  the  Chief  of  Department  order  officers  and 
members  of  the  Fire  Department  to  work  additional  tours  of  duty 
for  the  duration  of  the  emergency? 

CONCLUSIONS 


1.  Yes. 

2.  Yes. 


ANALYSIS 


1.   Over  the  past  several  years,  the  number  of  officers 
and  members  of  the  San  Francisco  Fire  Department  has  been 
declining.   In  the  1960's,  there  were  sufficient  firefighters 
to  provide  a  daily  on-duty  complement  of  500.   By  1975,  this 
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number  had  been  reduced  to  409.   In  fiscal  year  1978-79,  fewer 
available  firefighters  dictated  a  further  reduction  in  the 
daily  staffing  level  to  343.   Beginning  July  1,  1979, 
deactivation  of  equipment  and  the  closing  of  one  facility 
requires  one  more  reduction,  this  time  to  329. 

The  reasons  for  this  reduction  in  the  force  of 
firefighters  are  many.   At  certain  times  no  entry-level 
eligibility  list  has  been  available  to  provide  new  firefighters 
to  counter  the  effect  of  attrition.   For  a  number  of  years  in 
the  1970 's,  the  hiring  situation  in  the  Fire  Department  was 
interfered  with  as  a  result  of  federal  court  litigation.   Since 
the  passage  of  Proposition  13,  the  retirement  rate  has 
increased  as  available  funding  has  decreased.  As  a  consequence 
of  all  of  these  factors,  beginning  July  1,  1979  the  number  of 
on-duty  firefighters  regularly  available  on  a  daily  basis  from 
the  total  ranks  of  the  Fire  Department  will  have  declined  to 
its  lowest  level  in  recent  memory. 

Charter  Section  8.452  addresses  the  subject  of  work 
schedules  in  the  Fire  Department.   The  section  establishes  the 
maximum  number  of  hours  that  a  firefighter  may  ordinarily  be 
expected  to  work,  while  at  the  same  time  providing  an  exception 
to  the  hourly  maximum  during  the  course  of  an  emergency.   The 
pertinent  language  of  Section  8.452  provides  that: 

".  .  .No  tour  of  duty  shall  exceed  14  hours 
except  in  the  event  of  an  emergency 
requiring  the  members  of  the  department  to 
remain  on  duty  beyond  this  limitation.   No 
such  officer  or  member  shall  be  required  to 
work  more  than  twenty-four  consecutive  hours 
except  in  the  case  of  conflagration, 
emergency  or  disaster  requiring  the  services 
of  more  than  the  available  on-duty  officers 
and  members  of  the  uniformed  force  of  the 
department. 

While  the  Fire  Department  has  not  enforced  the  14  hours 
limitation  on  advice  of  this  office  due  to  pending  litigation, 
the  general  principles  of  Section  8.452  quoted  above  are  and 
have  been  controlling  since  1974. 
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The  term  "emergency"  as  used  in  the  text  of  Section  8.452 
quoted  above  is  effectively  defined  by  the  language  of  the 
section  that  follows  it.   An  "emergency"  is  a  set  of 
circumstances  or  combination  of  factors  "requiring  the  services 
of  more  than  the  available  on-duty  officers  and  members  of  the 
uniformed  force  of  the  department."  The  term  "emergency"  has 
also  been  defined  in  circumstances  analogous  to  those  described 
herein  as  "...  a  permanent  condition  of  insufficiency  of 
service  or  of  facilities  resulting  in  social  disturbances  or 
distress  ..."   Lowry  v.  City  of  Cleveland,  36  Ohio  Misc.  19, 
290  N.E.2d  865,  870  (1972). 

The  Chief  of  Department  is  responsible  for  taking  all 
steps  within  his  authority  to  both  prevent  the  occurrence  of 
fire  and  to  extinguish  fires  that  do  occur.   Clearly  a  minimum 
staffing  level  of  firefighters  is  essential  to  adequate  fire 
prevention  and  suppression.   Under  the  Charter  it  is  the  duty 
of  the  Chief  of  Department  in  his  discretion  to  determine  such 
a  minimum  level.   If  the  reduced  size  of  the  Fire  Department 
results  in  an  insufficient  number  of  on-duty  firefighters  to 
reach  this  minimally  adequate  staffing  level,  then  an 
"emergency"  within  the  meaning  of  Section  8.452  exists. 

2.   In  order  to  provide  that  level  of  firefighting 

strength  minimally  adequate  to  protect  the  lives  and  property 
of  the  residents  of  San  Francisco,  the  Chief  of  Department  has 
resorted  to  requesting  officers  and  members  of  the  Fire 
Department  to  work  overtime,  a  procedure  expressly  provided  for 
in  another  provision  of  Section  8.452.   For  example,  commencing 
July  1,  1979,  the  available  on-duty  strength  of  the  Fire 
Department  will  be  approximately  310  due  to  the  force 
reductions  described  above.   The  Chief  of  Department  will  have 
to  solicit  nineteen  firefighters  to  work  overtime  on  a  daily 
basis  in  order  to  reach  the  staffing  level  of  329.   The  only 
alternative  to  the  use  of  overtime  would  be  to  hire  76  new 
firefighters  from  the  existing  eligibility  list  in  order  to 
make  nineteen  available  for  each  change  of  tour.   However,  the 
budget  of  the  Fire  Department  does  not  contain  sufficient  funds 
for  the  hiring  of  new  firefighters. 

If  for  whatever  reason  these  voluntary  services  were  to 
be  no  longer  available,  and  the  Chief  of  Department  determined 
that  the  on-duty  level  of  329  was  the  minimum  necessary  for 
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adequate  fire  safety  in  San  Francisco,  then  pursuant  to  the 
emergency  exception  of  Section  8.452,  incumbent  firefighters 
could  be  ordered  to  work  in  excess  of  the  hourly  maximum 
otherwise  applicable.   This  situation  would  continue  so  long 
the  Chief  of  Department  would  be  unable  to  provide  what  he 
determined  to  be  minimally  adequate  fire  protection  by  any 
other  means  within  his  Charter  authority. 

You  are  so  advised. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


PHILIP  S.  WARD 
Deputy  City  Attorney 

APPROVED: 


GEORGE  AGNOST 
City  Attorney 
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SUBJECT: 


OPINION  NO.  79-50 


Conflict  of  Interest  and  Voting 
Provisions  for  Members  of  the  Employment 
and  Training  Council 


REQUESTED  BY:  Deborah  Petrie,  Manpower  Specialist, 
Mayor's  Office  of  Employment  and 
Training 

PREPARED  BY:   Stephanie  M.  Chang,  Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  May  an  executive  director  of  a  private  sub- 
grantee  under  the  Comprehensive  Employment  and  Training 
Act  continue  to  serve  as  a  member  of  the  Employment  and 
Training  Council? 

2.  Do  the  Comprehensive  Employment  and  Training 
Act  Regulations  require  that  certain  members  of  the 
Employment  and  Training  Council  be  given  voting  rights? 


No. 


Yes. 


CONCLUSIONS 


ANALYSIS 


1.   May  an  executive  director  of  a  private  sub- 
grantee  under  the  Comprehensive  Employment  and  Training 
Act  continue  to  serve  as  a  member  of  the  Employment  and 
Training  Council? 

On  February  27,  1978,  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  adopted  Resolution 
No.  142-78.   That  resolution  sets  down,  inter  alia,  a 
conflict  of  interest  prohibition  applicable  to  members  of 
the  Employment  and  Training  Council.   Section  I.G.  em- 
bodies that  prohibition  and  provides: 
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"No  member  of  the  Council  shall  cast  a  vote 
on  any  matter  which  has  a  direct  bearing  on  ser- 
vices to  be  provided  by  that  member  or  any  organi- 
zation with  which  -that  inember  is  associated.   No 
person  who  is,  or  becomes,  an  officer,  director  or 
chief  executive  of  a  private  organization  which 
is,  or  becomes,  a  sub-grantee  under  the  Act  shall 
be  eligible  to  serve  or  continue  to  serve  as  a 
regular  member  of  the  council." 

At  the  time  that  provision  was  adopted  by  the  Board  of  Supervisors, 
the  Comprehensive  Employment  and  Training  Act  of  1973,  29 
U.S.C.,  sections  801  et  seq.,  did  not  contain  any  conflict  of 
interest  provision  for  planning  council  members. 

On  October  27,  1978,  the  Comprehensive  Employment  and 
Training  Act  of  1973  was  amended  by  Public  Law  95-524,  and  a 
conflict  of  interest  provision  was  added.   That  provision  appears 
at  29  U.S.C.  section  823(h)(2),  which  provides: 

"No  member  of  any  council  under  this  chapter 
shall  cast  a  vote  on  any  matter  which  has  a  direct 
bearing  on  services  to  be  provided  by  that  member  (or 
any  organization  which  that  member  directly  represents)  or 
vote  on  any  matter  which  would  financially  benefit  the 
member  or  the  organization  which  the  member  represents." 

Thereafter,  on  April  3,  1979,  the  Department  of  Labor 
issued  its  Comprehensive  Employment  and  Training  Act  Regulations 
which  contain  the  following  conflict  of  interest  provisions  for 
planning  council  members: 

" (a)  No  member  of  any  council  under  the  Act  shall 
cast  a  vote  on  any  matter  which  has  a  direct  bearing 
on  services  to  be  provided  by  that  member  or  any  organi- 
zation which  such  member  directly  represents  (sec.  121(h) 
(2)).   However,  members  of  the  PIC  may  vote  on  the  title 
VII  Annual  Plan  subpart  even  if  that  subpart  provides 
funds  to  the  PIC. 
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" (b)  Each  recipient  and  subrecipient  shall  avoid 
organizational  conflict  of  interest,  and  their  per- 
sonnel shall  avoid  personal  conflict  of  interest  and 
appearance  of  conflict  of  interest  in  awarding 
financial  assistance,  and  in  the  conduct  of  procurement 
activities  involving  funds  under  the  Act,  in  accordance 
with  the  code  of  conduct  requirements  for  financial 
assistance  programs  set  forth  in  41  CFR  29-70.216-4 
(sec.  123(g)). 

" (c)  Neither  the  Secretary  nor  any  recipient  or 
subrecipient  shall  pay  funds  under  the  Act  to  any 
nongovernmental  individual,  institution  or  organi- 
zation to  conduct  an  evaluation  of  any  program  under 
the  Act  if  such  individual,  institution  or  organiza- 
tion is  associated  with  that  program  as  a  consultant 
or  technical  advisor  (sec.  121(h)(1))."   (Comprehensive 
Employment  and  Training  Act  Regulations,  §676.82) 

Resolution  No.  142-78  provides  a  stricter  standard  for 
conflicts  of  interest  than  the  federal  schemes  insofar  as  it 
not  only  prohibits  members  of  the  Council  from  voting  on 
matters  which  have  a  direct  bearing  on  services  provided  by 
that  member  or  the  organization  which  that  member  represents, 
but  also  prohibits  a  person  who  is  or  becomes  an  officer, 
director  or  chief  executive  of  a  private  organization  which 
is,  or  becomes,  a  subgrantee  under  the  Comprehensive  Employment 
and  Training  Act  from  serving  as  a  regular  member  of  the  Council. 
The  question  which  therefore  arises  is  whether  the  more  res- 
trictive conflict  of  interest  provisions  of  Resolution  No. 
142-78  may  be  upheld  in  conjunction  with  the  federal  regula- 
tions on  conflict  of  interest. 

In  areas  of  law  not  inherently  requiring  national  uni- 
formity, state  statutes,  otherwise  valid,  must  be  upheld  in 
conjunction  with  federal  statutes  unless  there  exists  "such 
actual  conflict  between  the  two  schemes  of  regulation  that 
both  cannot  stand  in  the  same  area,  [or]  evidence  of  a 
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congressional  design  to  preempt  the  field."   (Florida  Lime 
and  Avocado  Growers,  Inc.,  v.  Paul,  373  U.S.  132,  141; 
10  L.Ed. 2d  248,  256;  83  S.Ct.  1210;  Head  v.  Board  of 
Examiners ,  374  U.S.  424,  430;  10  L.£d.2d  963,  989;  €3  S.Ct. 

1759) 

A  review  of  the  Comprehensive  Employment  and  Training 
Act  of  1973  reveals  no  evidence  of  a  Congressional  design  to 
preempt  the  field  on  the  issue  of  conflicts  of  interest. 
29  U.S.C.  section  825  requires  that  the  Secretary  of  Labor 
establish  by  regulation  "such  standards  and  procedures  for 
recipients  of  funds  under  this  chapter  as  are  necessary  to 
assure  against  program  abuses  including  .  .  .  conf licts-of- 
interest."   Nowhere  does  Congress  manifest  any  intent  that 
said   conflict  of  interest  provisions  established  by  the 
Secretary  of  Labor  be  the  sole  regulations  to  the  exclusion 
of  any  more  restrictive  local  requirements. 

Furthermore,  there  appears  to  be  no  conflict  between 
the  federal  statute  and  the  Department  of  Labor  regulations 
adopted  pursuant  thereto  and  Resolution  No.  142-78  which  would 
prevent  the  federal  and  local  schemes  from  standing  in  the 
same  area.   The  provision  of  Resolution  No.  142-78  requiring 
removal  of  officers,  directors  and  chief  executives  of  private 
subgrantee  organizations  is  more  restrictive  than  the  federal 
schemes.   However,  enforcement  of  the  local  provision  does 
not  in  any  way  prevent  the  enforcement  or  otherwise  frustrate 
the  purpose  of  the  federal  scheme  of  laws. 

There  appears  to  be  no  impediment  to  the  execution 
of  any  of  the  mandates  of  the  Comprehensive  Employment  and 
Training  Act  of  1973  by  enforcement  of  the  local  provision. 
In  the  event  that  a  member  becomes  ineligible  to  serve  on  the 
Employment  and  Training  Council  by  virtue  of  the  conflict 
of  interest  provision  of  Resolution  No.  142-78,  said  vacancy 
may  be  filled  by  an  appointment  of  the  Mayor  (Resolution  No. 
142-78,  SI.B.)  in  order  to  assure  the  requisite  representation 
on  the  planning  council  as  set  forth  at  29  U.S.C.  section  819 
and  Comprehensive  Employment  and  Training  Act  Regulations, 
section  676.7. 
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For  the  foregoing  reasons,  you  are  advised  that  the 
provisions  of  section  I.G.  of  Resolution  No.  142-78  are 
valid  and  compatible  with  the  federal  scheme  of  the  Comprehensive 
Employment  and  Training  act  of  1973  and  require  the  removal  of 
an  executive  director  of  a  private  subgrantee  from  the  San 
Francisco  Employment  and  Training  Council. 

2.   Do  the  Comprehensive  Employment  and  Training  Act 
Regulations  require  that  certain  members  of  the  Employment  and 
Training  Council  be  given  voting  rights? 

Section  676.7  of  the  Comprehensive  Employment  and 
Training  Act  Regulations  require  that  the  following  members  of 
the  Employment  and  Training  Council  be  given  voting  rights: 

"...  representative [s]  of  the  eligible  population, 
CBO's,  the  employment  service,  veterans  organizations 
(a  congressionally  chartered  veterans  organization  or 
an  organization  incorporated  as  a  veteran's  service 
organization  under  appropriate  laws  of  the  State  in  which 
they  are  located) ,  representatives  of  handicapped  indi- 
viduals, vocational  education  agencies,  public  assistance 
agencies,  other  education  and  training  agencies  and 
institutions,  business  (e.g.,  representatives  of  a 
locally-based  business  firm,  the  National  Alliance  of 
Business,  or  Chamber  of  Commerce),  organized  labor  (e.g., 
representatives  of  the  central  labor  council,  or  the 
principal  labor  organizations  in  the  areas  where  employ- 
ment or  training  activities  are  expected  or  apprentice- 
ship programs) ,  employees  who  are  not  represented  by 
organized  labor,  and,  where  appropriate,  agricultxiral 
employers  and  workers  (sec.  109(b))." 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


Stephanie  M.  Chang 
Deputy  City  Attorney 
Approved: 


City  Attorney 
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OPINION  NO.  79-51 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Ballot  Designations  -  State  or  Local 
Law  Governing 

Thomas  P.  Kearney 
Registrar  of  Voters 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


QUESTION  PRESENTED 

Does  the  California  Elections  Code,  rather  than  local 
law,  govern  the  subject  of  ballot  designations  in  chartered 
cities? 


CONCLUSION 


No. 


ANALYSIS 

A  question  has  arisen  because  of  apparent  conflicts 
between  provisions  of  the  San  Francisco  Charter  and  the 
California  Elections  Code  regarding  ballot  designations. 

San  Francisco  Charter  Section  9.104  provides  in 
relevant  part: 

"Inunediately  under  the  name  of  each  candidate 
and  not  separated  therefrom  by  any  line  may 
appear,  at  the  option  of  the  candidate,  one  of 
the  following  designations: 
(. 

" (a)   Words  designating  the  city,  county, 
district  or  state  office  which  the  candidate  then 
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holds.   Such  designation  shall  not  include  a 
party  affiliation  of  the  candidate. 

"(b)   If  the  candidate  be  a  candidate  for  the 
same  office  which  he  then  holds,  and  only  in  that 
event,  the  word  'incumbent*. 

"(c)   The  profession,  vocation  or  occupation 
of  the  candidate  in  not  more  than  nine  words. " 
(Emphasis  added.) 

And  San  Francisco  Administrative  Code  Section  2.11 
repeats  the  above  provisions  regarding  ballot  designations. 

California  Elections  Code  Section  22602  provides: 

"The  provisions  of  Section  10211,  relating  to 
ballot  designations,  shall  apply  to  municipal 
elections,  whether  held  in  a  general  law  or 
chartered  city." 

And  California  Elections  Code  Section  10211  provides  in 
relevant  part: 

"(a)   With  the  exception  of  candidates  for 
Justice  of  the  State  Supreme  Court  or  court  of 
appeal,  immediately  under  the  naune  of  each 
candidate,  and  not  separated  from  the  name  by  any 
line,  may  appear  at  the  option  of  the  candidate 
only  one  of  the  following  designations: 

" (1)  Words  designating  the  elective  city, 
county,  district,  state^  or  federal  office  which 
the  candidate  holds  at  the  time  of  filing  the 
nomination  papers  to  which  he  or  she  was  elected 
by  vote  of  the  people,  or  to  which  he  or  she  was 
appointed,  in  the  case  of  a  superior,  municipal, 
or  justice  court  judge. 

■ (2)   The  word  'incumbent*  if  the  candidate  is 
a  candidate  for  the  same  office  which  he  or  she 
holds  at  the  time  of  filing  the  nomination 
papers,  and  was  elected  to  that  office  by  a  vote 
of  the  people,  or,  in  the  case  of  a  superior, 
municipal,  or  justice  court  judge,  was  appointed 
to  that  office. 
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■ (3)   No  more  than  three  words  designating  the 
principal  professions,  vocations,  or  occupations 
of  the  candidate.   For  purposes  of  this  section, 
all  California  geographical  names  shall  be 
considered  to  be  one  word. 

" (4)   The  phrase  "appointed  incumbent"  if  the 
candidate  holds  an  office  other  than  a  judicial 
office  by  virtue  of  appointment,  and  the 
candidate  is  a  candidate  for  election  to  the  same 
office,  or,  if  the  candidate  is  a  candidate  for 
election  to  the  seune  office  or  to  some  other 
office,  the  word  "appointed"  and  the  title  of  the 
office.   In  either  instance,  the  candidate  may 
not  use  the  unmodified  word  "incumbent"  or  any 
words  designating  the  office  unmodified  by  the 
word  'appointed.'"   (Emphasis  added.) 

The  Charter  provision  and  the  Administrative  Code 
differ  in  the  following  ways  from  the  Elections  Code: 

Elections  Code  Section  10211  Charter  Section  9.104 

Title  of  the  office  held      May  use  title  of  any  office  held 
must  be  an  elective  office.    whether  elective  or  nonelective. 

Appointees  must  use  Implies  that  appointee  may  use 

■appointed  incumbent".        "incumbent". 

Three  word  maximum  length.    Nine  word  maximum  length. 

The  question  is  whether  the  state  law  or  the  San 
Francisco  Charter  controls.   The  question  whether  state  or 
local  law  regarding  this  subject  applies  in  a  chartered  city 
has  arisen  before,  and  therefore  an  historical  review 
indicates  the  correct  answer  to  the  present  question. 

Prior  to  June  1970  Article  XI,  Section  8  1/2  of  the 
California  Constitution  provided  in  relevant  part: 

"It  shall  be  competent,  in  all  charters  framed 
under  the  authority  given  by  Section  8  of  this 
article,  to  provide,  in  addition  to  those 
provisions  allowable  by  this  Constitution,  and  by 
the  laws  of  the  State  as  follows: 
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"4.   For  the  manner  in  which  .  .  .  any 
municipal  election  shall  be  held  .... 

"It  shall  be  competent  in  any  charter  framed 
in  accordance  with  the  provisions  of  this 
section,  or  Section  8  of  this  article,  for  any 
city,  or  consolidated  city  and  county,  and 
plenary  authority  is  hereby  granted,  ...  to 
provide  therein  or  by  amendment  thereto,  the 
manner  in  which,  the  method  by  which,  .  .  .  the 
several  county  and  municipal  officers  and 
employees  .  .  .  shall  be  elected.   .  .  .   All 
provisions  of  any  charter  of  any  such  city  or 
consolidated  city  and  county,  heretofore  adopted, 
and  amendments  thereto,  which  are  in  accordance 
herewith,  are  hereby  confirmed  and  declared 
valid." 

In  1961,  the  Legislature  enacted  in  Part  2,  Division 
12,  of  the  state  Elections  Code,  Section  22601,  which 
provided  that: 

"The  provisions  of  this  part  shall  apply  to  all 
municipal  elections  except  where  otherwise 
provided  for  in  the  Constitution  of  the  State  or 
in  a  charter  duly  adopted  or  eunended  pursuant  to 
the  Constitution  of  this  State." 

In  1965,  the  Legislature  added  to  Part  2,  Division  12, 
of  the  state  Elections  Code,  Section  22602,  which  then 
provided  that: 

"The  provisions  of  Section  10219  of  this  code, 
relating  to  ballot  designations,  shall  apply  to 
municipal  elections,  whether  held  in  a  general 
law  or  chartered  city." 

Section  22602, . however ,  appeared  to  conflict  with  Section 
22601. 

In  April  1970,  Rees  v.  Lay ton  6  Cal.App.3d  815, 
821-822,  held  that: 

"...  section  22602  of  the  Elections  Code  (and 
thereby  section  10219  of  the  Elections  Code)  does 
not  apply  to  a  chartered  city  which,  pursuant  to 
article  XI,  section  8  1/2  of  the  Constitution, 
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has  provided  by  its  charter  'for  the  manner  in 
which'  its  municipal  officers  are  elected." 

The  Court  recognized  its  duty  to  reconcile  apparent 
inconsistencies  in  the  law  to  the  end  that  the  law  as  a  whole 
be  given  effect.   In  undertaking  this  duty,  the  Court 
concluded  that  the  legislature  must  have  known  that:   (1)   in 
a  number  of  cases  involving  conflicts  between  general  law  and 
charter  provisions  relating  to  election  matters,  the  courts 
had  held  that  the  charter  prevailed;  (2)   many  chartered 
cities,  pursuant  to  the  plenary  authority  given  them  by 
Article  XI,  Section  8  1/2  of  the  Constitution,  had  enacted 
ordinances  pertaining  to  the  control  of  municipal  elections; 
(3)   all  statutes  enacted  are  subordinate  to  the  provisions 
of  the  state  Constitution;  and  (4)   the  last  unnumbered 
paragraph  of  article  XI,  section  8  1/2  of  the  Constitution 
specifically  limited  the  legislature's  power  with  respect  to 
the  enactment  of  laws  necessary  to  implement  the  rights  given 
chartered  cities  by  article  XI,  section  8  1/2  of  the 
Constitution. 

The  Court  concluded  that  had  the  legislature  intended 
to  override  conflicting  charter  provisions  by  the  addition  of 
section  22602,  it  would  have  at  the  same  time  amended  section 
22601.   The  Court  therefore  concluded  that  the  legislature 
only  intended  to  2unend  part  2,  division  12  of  the  Elections 
Code  so  as  to  make  section  10219  specifically  applicable  to 
elections  in  general  law  cities  and  in  those  chartered  cities 
where  no  conflicting  local  provisions  existed. 

The  Rees  decision  answers  the  question  presented  in  the 
context  of  the  law  at  the  time.   However,  subsequent  changes 
in  the  State  Constitution  and  in  the  Elections  Code  require 
further  analysis  herein. 

In  June  1970,  Article  XI,  Section  8  1/2  of  the 
California  Constitution  was  repealed  and  Article  XI,  Section 
5,  was  added,  providing  in  relevant  part: 

"(b)  It  shall  be  competent  in  all  city 
charters  to  provide,  in  addition  to  those 
provisions  allowable  by  this  Constitution,  and  by 
the  laws  of  the  State  for:   ...  (3)  conduct  of 
city  elections  and  (4)  plenary  authority  is  hereby 
granted,  subject  only  to  the  restrictions  of  this 
article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  which. 
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.  .  .  the  several  municipal  officers  and  employees 
.  .  .  shall  be  elected.   .  .  ." 

And,  in  1978,  Section  22602  of  the  Elections  Code  was 
amended  to  provide  that: 

"The  provisions  of  Section  10211,  relating  to 
ballot  designations,  shall  apply  to  municipal 
elections,  whether  held  in  a  general  law  or 
chartered  city." 

Although  the  wording  of  Article  XI,  Section  5,  of  the 
California  Constitution  differs  somewhat  from  the  language  of 
the  now-repealed  Article  XI,  Section  8  1/2,  it  has  still  been 
held  that  "A  city  election  is  a  municipal  affair  and  in  a 
chartered  city  the  applicable  charter  provisions  prevail  over 
the  general  law".   Coffineau  v.  Eu  (1977)  68  Cal.App.3d  138, 
144,  citing  Rees  v.  Layton,  supra,  at  820-822. 

Further,  it  must  be  assumed  that  the  Legislature,  in 
amending  a  statute,  was  familiar  with  existing  judicial 
decisions  construing  the  same  statute  and  enacted  amendments 
in  that  light.   Kadota  v.  City  and  County  of  San  Francisco 
(1958)  166  Cal.App.2d  194,  195.   The  language  of  the  current 
Elections  Code  Section  22602  is  exactly  the  same  as  its 
predecessor,  except  that  it  refers  to  Section  10211,  rather 
than  to  its  predecessor.  Section  10219,  regarding  ballot 
designations. 

Therefore,  it  can  be  concluded,  to  paraphrase  the 
holding  in  the  Rees  case,  that  Section  22602  of  the  Elections 
Code  as  amended  (and  thereby  Section  10211  of  the  Elections 
Code)  does  not  apply  to  a  chartered  city  which,  pursuant  to 
Article  XI,  Section  5,  of  the  Constitution,  has  provided  by 
its  charter  "for  the  manner  in  which"  its  municipal  officers 
are  elected. 

You  are  advised  that,  insofar  as  they  comply  with 
national  and  state  constitutional  requirements,  San  Francisco 
Charter  Section  9.104  and  Administrative  Code  Section  2.11 
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relating  to  ballot  designations  govern  this  subject  in  the 
City  and  County  of  San  Francisco. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


rrk  E.  Delt 
Deputy  City  Attorney 


APPROVED : 
I    1  r  \- 


City  cikttorney 


BED: ml 


EliJrabeth  M.    Katz"^ 
Legal  Assistant 
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OPINION  NO.  79-52 


SUBJECT:        Role  of  the  Corainission  on  the  Aging  in  the 
Appropriation  of  Parking  Tax  Fund  Revenue. 

REQUESTED  BY:    Marian  A.  Brislane,  Vice  President, 
Commission  on  the  Aging 

PREPARED  BY:     James  L.  Lazarus 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Is  it  legal  for  the  Commission  on  the  Aging  to  make 
recommendations  as  to  parking  tax  expenditures  for  programs 
benefiting  seniors  though  it  has  no  contractural  relationship 
with  the  service  provider? 

2.  Is  it  legal  for  parking  tax  revenues  to  be 
appropriated  to  departments  other  than  the  Commission  on  Aging? 


1.   Yes 


2.   Yes 


CONCLUSIONS 


ANALYSIS 


The  Commission  on  the  Aging  is  established  pursuant  to 
Administrative  Code  Sections  5.50  through  5.56.   Specifically, 
Section  5.52  empowers  the  Commission  among  other  duties,  to: 

■ (b)  Subject  to  the  budget  and  fiscal  provisions  of  the 
Charter,  to  receive  funds  from  both  public  and  private  sources 
and  to  disburse  the  same  for  programs  related  to  the  aged." 

*  *  *  * 


"(e)  Review  proposed  local,  state  and  federal 
legislation  for  its  effect  upon  the  welfare  of  aging  persons 
and  report  to  the  Mayor  and  the  Board  of  Supervisors  thereon 
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The  Comraission  has  the  duty  of  reporting  to  the  Mayor  and 
the  Board  of  Supervisors  on  the  impact  of  proposed  legislative 
acts  on  seniors.   Appropriation  and  supplemental  appropriation 
ordinances  are  legislative  acts  and  thus  the  Commission  may 
legally  report  on  and  make  recommendations  concerning  such 
ordinances . 

The  Parking  Tax  Ordinance  provides  in  pertinent  part; 

"Said  fund  shall  be  used  solely  for  the  following  purposes: 

*  *  *  * 

(3)   Effective  July  1,  1978,  sixty-six  and  two  thirds  (66 
2/3%)  percent  of  the  balance  of  the  moneys  collected,  pursuant  to 
the  provisions  of  this  article  shall  be  deposited  in  the  General 
Fund.   The  remaining  thirty-three  and  one-third  (33  1/3%)  percent 
of  the  balance  of  the  moneys  collected  shall  be  used  exclusively 
for  senior  citizens'  programs,  provided,  however,  that 
appropriations  for  said  senior  citizens'  programs  shall  be  made 
by  the  Board  of  Supervisors  pursuant  to  the  budget  and  fiscal 
provisions  of  the  Charter;  and  further  provided  that  no  portion 
of  these  funds  shall  be  used  for  the  studies  or  consultant 
services  for  senior  citizens'  services  and  programs;" 

Appropriations  from  the  Parking  Tax  Fund  may  be  made  by  the 
Board  of  Supervisors  to  any  department  of  the  City  and  County. 
The  ordinance  does  not  set  aside  an  amount  for  the  exclusive  use 
of  the  Commission  on  the  Aging.   Rather,  it  provides  that  the 
Board  of  Supervisors  shall  appropriate  the  monies  only  for  senior 
citizens'  programs. 

In  my  opinion.  Parking  Tax  Fund  revenues  may  be 
appropriated  to  any  department  to  operate  a  program  for  senior 
citizens.   The  Commission  on  the  Aging  is  empowered  to  review 
proposed  legislation  and  to  report  to  the  Mayor  and  the  Board  of 
Supervisors  regarding  its  probable  effect  upon  senior  citizens. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


JAMES  L.'-iAZARUS 
Deputy  City  Attorney 


Approved: 


City  Attorn« 
JLL/nb 
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REQUESTED  BY: 
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High-Rise  Structure  Fire  Regulations 


WILLIAM  J.  GRAHAM 

Fire  Marshal 

San  Francisco  Fire  Department 

BURK  E.  DELVENTHAL 
DIANE  L.  HERMANN 
Deputy  City  Attorneys 
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QUESTIONS  PRESENTED 

1.  Do  the  provisions  of  the  California  Health  &  Safety 
Code  and  the  State  regulations  adopted  pursuant  thereto 
related  to  "high-rise  structures,"  defined  as  structures 
having  floors  used  for  human  occupancy  located  more  than  75 
feet  above  the  lowest  floor  level  having  building  access, 
apply  to  structures  which  would  otherwise  be  "high-rise 
structures"  but  for  the  sealing  off  of  floors  above  the 
specified  height  limit  so  as  to  render  those  floors  not  "used 
for  human  occupancy"? 

2.  As  the  local  authority  charged  with  enforcement  of 
the  State  high-rise  structure  regulations,  may  the  San 
Francisco  Fire  Marshall  require  a  property  owner  to  take 
actions  which  the  Fire  Marshal  deems  necessary  to  insure  that 
floors  of  a  structure  above  the  specified  height  limit  not  be 
"used  for  human  occupancy"? 


1. 


No. 


Yes, 


CONCLUSIONS 


ANALYSIS 


In  1973,  the  State  Legislature  amended  Division  12  of 
the  Health  &  Safety  Code  by  adding  Chapter  3  to  Part  II, 
codified  as  Health  &  Safety  Code  Section  13210,  et  seq.   See 
Stats.  1973  c.  1946  p.  1779  par.  1. 
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The  purposes  of  Chapter  3  are  articulated  in  Health  5. 
Safety  Code  Section  13211  which  provides  as  follows: 

The  State  Fire  Marshal,  with  the  advice  of  the 
State  Fire  Advisory  Board,  shall  prepare  and 
adopt  regulations  establishing  minimum  standards 
for  the  prevention  of  fire  and  for  the  protection 
of  life  and  property  against  fire  and  panic  in 
high  rise  structures.   Such  regulations  shall 
differentiate  between  existing  high  rise 
structures  and  new  high  rise  structures. 
(Emphasis  added.) 

Pursuant  to  Health  and  Safety  Code  Sections  13211, 
s up r a ,  and  13213,  the  State  Fire  Marshal  has  adopted 
regulations  requiring  certain  fire  protection  equipment  and 
devices,  including,  among  others,  fire  warning  systems, 
automatic  sprinkler  systems,  systems,  smoke  control  systems, 
and  emergency  elevator  sensing  devices  to  be  installed  within 
three  years  in  existing  "high  rise"  structures.   California 
Administrative  Code,  Title  24,  Section  B1733  et  seq. ^ 

Your  question  relates  to  a  structure  which  would  qualify 
as  a  "high  rise  structure"  within  the  meaning  of  the  state 
statutes  and  regulations  but  one  or  more  of  the  uppermost 
floors  of  which  have  been  sealed  off  so  as  to  preclude  access. 
The  particular  question  is  whether  compliance  with  State  law 
and  regulations  is  still  required  notwithstanding  measures 
taken  by  the  owner  to  seal  off  the  uppermost  floor  or  floors  so 
as  to  eliminate  human  occupancy  therein.   You  have  also 
inquired  as  to  whether  you  as  the  local  enforcement  authority 
may  impose  those  conditions  you  deem  necessary  to  insure  that  a 


^Health  and  Safety  Code  Section  13213,  supra,  provides 
in  pertinent  part  as  follows: 

All  existing  high  rise  structures  shall  be 
conformed  to  the  requirements  contained  in  such 
regulations  [Administrative  Code  Title  24  Section 
B1733  et  seq. ]  within  three  years  after  the 
adoption  of  such  regulations. 
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structure  is  maintained  so  as  to  remain  outside  the  class  of 
"high-rise  structures". 

In  view  of  the  provisions  of  Health  and  Safety  Code 
Section  13213,  supra,  once  a  determination  is  made  that  a 
structure  is  an  existing  "high  rise  structure,"  the  regulations 
promulgated  pursuant  to  that  Section  must  be  enforced. 
However,  the  threshhold  question  is  whether  a  building 
constitutes  a  "high  rise  structure"  within  the  meaning  of  the 
provisions  of  the  Health  and  Safety  Code  regulating  such 
structures. 

A  "high-rise  structure"  is  defined  under  Section  13210(b) 
of  the  Health  and  Safety  Code,  which  provides  in  pertinent  part 
as  follows: 

"High-rise  structure"  means  every  building  of  any 
type  of  construction  or  occupancy  having  floors  used 
for  human  occupancy  located  more  than  75  feet  above 
the  lowest  floor  level  having  building  access.  .  .  . 
(Emphasis  added.) 

Pursuant  to  Health  and  Safety  Code  Section  13210(b), 
supra,  the  determination  of  whether  a  particular  building  is  a 
"high-rise  structure"  must  be  based  on  (1)  whether  the  building 
has  floors  located  more  than  seventy-five  feet  above  the  first 
floor  having  building  access,  and  (2)  whether  those  floors  are 
"used  for  human  occupancy."   Thus,  assuming  that  the  height  of 
the  building,  as  defined  by  the  statute,  can  be  ascertained 
with  sufficient  mathematical  certainty,  the  question  becomes 
the  extent,  if  any,  to  which  the  San  Francisco  Fire  Marshal  may 
exercise  discretion  in  determining  whether  the  floors  above 
that  height  are  used  for  human  occupancy. 

The  term  "used  for  human  occupancy"  is  not  defined  under 
Health  &  Safety  Code  Section  13210.   Nor  is  that  term  defined 
elsewhere  in  the  Health  &  Safety  Code.   We  have  also  reviewed 
the  relevant  case  law  and  have  found  no  California  appellate 
decisions  which  construe  that  term  in  the  context  of  fire 
safety  regulation. 

In  view  of  the  lack  of  guidance  provided  by  the 
Legislature  and  the  paucity  of  appellate  decisions  construing 
similar  language,  you  are  advised  that  you  may  exercise  broad 
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discretionary  powers  in  determining  under  what  conditions  a 
portion  of  a  building  is  not  "used  for  human  occupancy"  within 
the  meaning  of  Section  13210 (b) . 

However,  in  exercising  this  discretion  you  should  be 
mindful  of  your  duties  under  the  San  Francisco  Fire  Code 
(hereinafter  referred  to  as  the  "Fire  Code")  Sections  304(a) 
and  402(a).   Pursuant  those  Sections,  you  are  required  to 
detect  and  abate  conditions  you  have  declared  to  constitute  a 
fire  hazard  as  well  as  to  enforce  State  and  local  fire 
regulations.   Accordingly,  in  determining  whether  a  building  is 
not,  or  is  no  longer,  a  "high  rise  structure"  within  the 
meaning  of  the  Health  &  Safety  Code,  you  may  not  neglect  your 
basic  duties  under  the  San  Francisco  Fire  Code  to  cause  the 
prevention  and  elimination  of  "fire  hazards." 

Fire  Code  Section  3.05  enumerates  fire  hazards  as 
including,  but  not  restricted  to,  the  following: 

***(g)   Any  building  or  other  structure  which 
lacks  required  fire  alarm  or  fire  detection 
systems. 

***(h)   Lack  of  required  fire  extinguishing 
equipment.   (Emphasis  added.) 

"Required"  is  defined  under  Fire  Code  Section  2.16  as 
follows:   "Required  shall  mean  as  required  by  this  Code  or  any 
other  applicable  law  or  ordinance."   (Emphasis  added.) 

"Fire  hazard"  is  further  defined  under  Fire  Code  Section 
3.04(b)  to  include 

***anything  or  any  act,  or  the  lack  of  any 
required  equipment  or  act,  which  increases  or  may 
cause  an  increase  of  the  hazard  or  menace  to  life 
or  property  from  fire,  explosion  or  panic  to  a 
greater  degree  than  that  customarily  recognized 
as  normal  by  persons  in  the  public  service  of 
preventing,  suppressing  or  extinguishing  fire;  or 
which  may  obstruct,  delay  or  hinder  the  saving  of 
life  from  fire,  explosion  or  panic,  or  may  become 
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the  cause  of  any  obstruction,  delay,  or 
hindrance,  to  the  prevention,  suppression,  or 
extinguishment  of  fire.   (Emphasis  added.) 

These  considerations  are,  of  course,  equally  applicable 
in  determining  the  actions  you  may  require  of  the  property 
owner  to  insure  that  the  floors  in  question  remain 
unoccupied.   It  is  equally  clear  that  the  structure  may  not, 
by  reason  of  the  alterations  which  take  it  outside  the  class 
of  "high  rise  structures",  be  permitted  otherwise  to 
constitute  or  become  a  fire  hazard. 

California  Administrative  Code  Title  24,  Section 
B1733(d)  provides  as  follows: 

In  addition  to  the  provisions  of  Section  B306, 
alternate  means  of  egress,  fire  resistive  area 
separations,  smoke  barriers,  automatic  fire 
detection  or  fire  extinguishing  systems,  or  other 
fire  protection  devices,  equipment  or 
installations  may  be  approved  by  the  enforcing 
agency  to  provide  reasonable  and  adequate  life 
safety  as  intended  by  Sections  B1734  through  B1747 
for  existing  high-rise  buildings.   (Emphasis 
added.) 

Pursuant  to  Section  B1733(d),  supra,  the  State  Fire 
Marshal  has  accorded  broad  discretion  to  local  enforcing 
agencies  to  determine  whether  alternate  methods  of  compliance 
"provide  reasonable  and  adequate  life  safety"  as  intended  by 
the  State  regulations.   However,  Section  B1773(d),  supra,  must 
be  read  in  light  of  the  provisions  of  Health  &  Safety  Code 
Section  13216,  which  provides  as  follows: 

The  governing  body  of  any  city  or  county  may 
impose  greater  restrictions  with  respect  to  high 
rise  structures  than  are  imposed  by  the 
regulations  of  the  State  Fire  Marshal  adopted 
pursuant  to  this  Chapter.   (Emphasis  added.) 

In  view  of  the  foregoing,  you  are  advised  that  you  have 
broad  discretion,  consistent  with  the  duties  imposed  on  you 
under  the  Fire  Code,  in  determining  whether  a  particular 
building  is  subject  to  the  State  Fire  Marshal's  high  rise 
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structure  regulations.   You  are  further  advised  that  you  have 
equally  broad  discretion,  subject  to  the  limitations  discussed 
above,  in  determining  what  actions  you  may  require  to  be  taken 
in  order  to  insure  that  the  intent  of  those  regulations  be 
effectuated . 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


DIANE  L.  HERMANN 
Deputy  City  Attorney 


Approved: 


City  Attorney 
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ST  OPINION  NO.  79-54 


Bidding  and  Award  of  Contracts  Before 
Controller's  Certification 

Jeffrey  Lee 

Director  of  Public  Works 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elisabeth  Brandon 
Legal  Assistant 


QUESTIONS  PRESENTED 

1.  Is  the  City,  by  virtue  of  an  official  announcement 
awarding  a  contract  pursuant  to  Charter-mandated  bidding 
procedures,  contractually  bound  to  the  party  to  whom  the 
contract  is  awarded? 

2.  If,  by  virtue  of  an  official  announcement,  the  City 
has  entered  into  a  contract  with  a  successful  bidder,  what  is 
the  nature  and  scope  of  the  City's  obligations  under  such  a 
contract,  and  do  the  obligations  include  a  duty  to  make  payment 
to  the  successful  bidder? 

CONCLUSION 


1.  Yes. 

2.  An  official  announcement  awarding  a  contract 
obligates  the  City,  through  its  Controller,  to  undertake 
certification  procedures  for  the  purpose  of  ascertaining  the 
availability  of  funds  to  pay  for  the  contract.   If  the 
Controller,  after  a  reasonable  good  faith  effort,  is  unable  to 
certify  that  there  are  available  funds,  then  the  conditions 
precedent  to  the  contracting  party's  duty  to  perform  and  the 
City's  duty  to  pay  have  not  been  satisfied.   Accordingly,  the 
City  is  not  bound  by  its  entry  into  such  a  contract  to  pay 
unless  and  until  the  Controller  certify  the  availability  of 
funds  and  the  contracting  party  perform. 
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ANALYSIS 

You  ask  whether  the  awarding  of  a  contract  by  an 
official  announcement  of  such  award  contractually  obligates 
the  City  to  the  successful  bidder,  and  what  the  City's  obliga- 
tions may  be  under  such  a  contract.   In  the  event  that  avail- 
aDle  funds  cannot  be  certified  as  available  by  the  Controller, 
as  is  required  by  Charter  Section  6.302,  you  question  whether 
the  City  is  obligated  to  pay  the  successful  bidder  on  such  a 
contract. 

Your  question  is  prompted  by  the  Controller's  Instruc- 
tions No.  768  of  February  23,  1978,  and  No.  824  of  June  22, 
1979,  and  by  his  letter  of  February  4,  1979.   These  documents 
refer  to  Charter  Section  6.302  and  advise  "all  departments, 
offices,  boards  and  commissions"  that  "departments  are  to 
analyze  their  budget  shortages  on  a  timely  basis"  and  to  have 
their  "request  for  funds  approved  before  any  obligations  are 
incurred" . 

According  to  your  present  procedures,  bidding  and  award 
take  place  prior  to  any  checking  by  the  Controller's  Office. 
After  the  contract  documents  are  signed  and  after  the  con- 
tractor's bond  and  insurance  certificate  are  received,  the 
package  is  sent  to  the  Controller  for  certification.   Further, 
work  does  not  commence  until  certification  is  received. 

Charter  Section  6.302  provides,  in  material  part,  as 
follows: 

"No  obligation  involving  the  expenditure  of 
money  shall  be  incurred  or  authorized  by  any 
officer,  employee,  board  or  commission  of  the  city 
and  county  unless  the  controller  first  certify 
that  there  is  a  valid  appropriation  from  which  the 
expenditure  may  be  made,  and  that  sufficient 
unencumbered  funds  are  available  in  the  treasury 
to  the  credit  of  such  appropriation  to  pay  the 
amount  of  such  expenditure  when  it  becomes  due  and 
payable. " 

Flora  Crane  Service,  Inc.  v.  Ross  (1964)  61  Cal.2d  199, 
37  Cal.Rptr.  425,  390  P. 2d  193,  clearly  establishes  that  the 
"award  of  contract"  creates  an  implied  promise  by  the  City  to 
take  whatever  steps  are  necessary  to  perform  the  contract.   It 
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is  apparent  that  the  Controller  cannot  make  his  certification 
until  the  precise  amount  of  the  proposed  contract  be  estab- 
lished, i.e.,  until  bids  have  been  advertised  for  and 
received,  and  the  lowest  responsible  bid  ascertained.   In  this 
case,  as  is  standard  City  practice,  the  bid  specifications 
stated  explicitly  that  acceptance  was  subject  to  (and  that 
work  was  not  to  begin  until  after)  notification  by  the 
Director  of  Property  that  the  Controller  had  certified  the 
contract.   Thus,  an  implied  promise  exists  on  the  part  of  the 
City  to  submit  the  contract  to  the  Controller  for 
certification. 

On  the  other  hand,  no  duty  to  make  payment  exists  where 
the  contract  cannot  be  enforced  because  this  prerequisite 
condition  of  certification  cannot  be  satisfied.   The  Court  , 
in  Flora  Crane,  supra,  further  noted  that  if  any  work  was 
performed  before  the  notice  of  certification  was  received,  it 
would  De  done  at  the  contractor's  own  peril,  since  the 
possibility  always  exists  that  at  the  time  certification  is 
sought  there  will  not  be  sufficient  unencumbered  funds 
available  for  payment.   In  such  an  instance,  the  City  could 
not  be  held  contractually  liable  for  any  work  performed.   It 
is  vital,  then,  that  all  invitations  for  bids  and  all 
subsequent  contracts  state  clearly  the  necessity  for 
certification  as  a  prerequisite  to  fulfilling  the  contract. 

In  the  case  of  Williams  Bros  &  Haas  v.  City  and  County 
of  San  Francisco  (1942)  53  Cal.App.2d  415,  the  Court  of  Appeal 
interpreted  Section  86  of  the  1932  Charter  as  barring  any 
enforceable  liability  against  the  City  to  sustain  any  award  of 
damages  where  work  had  been  completed  but  the  Controller  had 
not  certified  the  availability  of  funds. ^   Section  86,  cited 
by  the  Court,  read: 

"No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  .  .  .  unless  the 
Controller  first  certify  that  there  is  a  valid 
appropriation  from  which  the  expenditure  may  be 


The  Court  further  noted  that  no  recovery  could  be  had  in 
damages,  since  the  appellant  did  not  meet  the  Charter- 
stipulated  60  day  period  for  the  presentation  of  claims. 
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made  .  .  .   All  obligations  incurred  .  .  . 
contrary  to  the  provisions  of  this  section,  shall 
be  void  .  .  ." 

The  language  employed  in  Section  86  of  the  1932  Charter 
was  carried  forward  into  the  current  1971  Charter  with  only 
slight  modifications.   Accordingly,  Williams  Bros.  &  Haas  is 
still  applicable  in  holding  that  no  duty  of  payment  exists 
where  certification  has  not  been  made,  as  is  required  by  the 
Charter,  prior  to  the  performance  of  any  work. 


Very  truly  yours 


k  e;  DE 


B9RK   "E.  DELVENTHAL 
Deputy  City  Attorney 


APPROVED ! 


GEORGE  AGNOST 
City  Attorney 


BED: j j 
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OPINION  NO.   79-55 


SUBJECT:        Whether  the  Recreation  and  Park  Conmiission 
Must  Utilize  a  Bid  Procedure  Before  Leasing 
Property  at  Aquatic  Park 

REQUESTED  BY:    Savas  Araboglou,  Business  Manager 
Recreation  and  Park  Department 

PREPARED  BY:     Paula  Jesson 

Deputy  City  Attorney 


QUESTION  PRESENTED 

Must  the  Recreation  and  Park  Commission  utilize  a  bid 
procedure  before  it  is  authorized  to  lease  property  at  Aquatic 
Park  to  two  rowing  clubs? 

CONCLUSION 

No. 


ANALYSIS 

The  Recreation  and  Park  Comission  is  considering 
entering  into  lease  agreements  with  two  rowing  clubs  for  the 
use  of  property  at  Aquatic  Park.   Both  clubs  are  nonprofit 
organizations  organized  to  promote  the  sports  of  boating  and 
swimming.   The  question  has  arisen  whether  the  Commission  must 
utilize  a  bid  procedure  before  leasing  out  the  property.   The 
bid  procedure  would  involve  advertisement  of  the  fact  that  the 
Commission  is  considering  lease  of  the  property,  an 
opportunity  for  all  persons  interested  in  leasing  the  property 
to  submit  a  proposal  for  leasing,  and  a  determination  by  the 
Commission  of  that  proposal  which  would  best  provide  public 
recreation. 

In  order  to  determine  the  procedures  with  which  the  . 
Commission  must  comply  in  order  to  lease  the  subject  property, 
it  is  necessary  to  exaunine  three  sources  of  law:   the  Charter 
of  the  City  and  County  of  San  Francisco,  state  law  regarding 
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lease  of  tideland  property,  and  the  San  Francisco 

Administrative  Code. 

San  Francisco  Charter 

The  Charter  of  the  City  and  County  of  San  Francisco, 
Section  7.403,  specifically  requires  the  Recreation  and  Park 
Commission  to  undergo  a  competitive  bidding  procedure  prior  to 
leasing  subsurface  space  of  park  property  for  public 
automobile  parking. 

You  have  asked,  however,  whether  Charter  Section  3.552 
requires  the  Commission  to  follow  a  bid  procedure  in  leasing 
other  park  property  such  as  the  rowing  club  facilities  at 
Aquatic  Park.   That  Section  provides  in  relevant  part: 

■The  recreation  and  park  commission  shall  have 
the  complete  and  exclusive  control,  management 
and  direction  of  all  parks.   .  .  . 

"It  shall  be  the  policy  of  the  commission  to 
promote  and  foster  a  program  providing  for 
organized  public  recreation  of  the  highest 
standard. 

"The  commission,  through  the  general  manager, 
shall  utilize  the  property  under  its  control  and 
organize  the  personnel  under  its  direction,  to 
the  end  that  all  functions  of  the  department  be 
performed  with  the  greatest  possible  efficiency." 

Does  the  Commission's  responsibility  for  providing 
public  recreation  of  the  "highest  standard"  and  for  utilizing 
park  property  "with  the  greatest  possible  efficiency"  require 
the  Commission  to  follow  a  bid  procedure  before  entering  into 
the  proposed  lease  of  Aquatic  Park  property?  Several 
considerations  compel  the  conclusion  that  Charter  $3,552  does 
not  mandate  the  Commission  to  engage  in  such  a  procedure. 

First,  the  Charter  specifies  competitive  bid  procedures 
in  a  number  of  instances  unrelated  to  the  leasing  of  park 
property  for  recreational  purposes.   See  Sections  7.100  and 
7.103  (purchase  of  supplies  for  the  City),  7.200  (construction 
or  repair  of  public  buildings),  7.402  (lease  of  property  not 
required  by  a  department)  and,  as  noted  above,  7.403  (lease  of 
subsurface  park  property  for  parking) .   It  is  reasonable  to 
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assume  that  if  the  framers  of  the  City  Charter  had  intended  to 
require  the  Commission  to  utilize  a  bid  procedure,  they  would 
have  stated  so  specifically,  as  they  have  in  the  sections  just 
noted,  rather  than  rely  on  the  general  language  found  in 
§3.552.   The  enumeration  of  these  instances  where  competitive 
bid  procedures  are  required  gives  rise  to  the  implication  that 
they  are  not  required  in  other  cases.   Expressio  Unius  Est 
Exclusio  Alterius. 

Furthermore,  as  noted  in  County  of  Riverside  v.  Whitlock, 
22  Cal.App.3d  863,  878,  99  Cal.Rptr.  710  (1972),  competitive 
bidding  is  not  necessary  except  when  specifically  required  by 
statute.   Although  Whitlock  is  distinguishable  in  that  the 
government  agency  involved  was  not  subject  to  the  requirements 
imposed  on  the  Commission  by  S3.55l2  quoted  above,  the  legal 
principle  stated  in  Whitlock  regarding  competitive  bidding 
procedures  reveals  the  court's  unwillingness  to  impose  on 
officials  specific  procedures  when  they  are  administering 
public  affairs  where  the  legislative  body  or  the  people  in 
their  Charter  have  failed  to  do  so. 

Finally,  it  is  important  to  keep  in  uind  that  bid 
procedures  are  designed  to  protect  the  public  from  the 
corruption  and  carelessness  of  public  officials.   Normally, 
bid  procedures  are  required  when  the  decision-making  process 
is  insulated  from  public  review  and  criticism.   However, 
pursuant  to  Charter  §7.403,  a  lease  of  park  property  must  be 
approved  by  both  the  Recreation  and  Park  Commission  and  the 
Board  of  Supervisors.   These  entities  are  required  to  conduct 
their  business  in  public.   Government  Code  $54950  et  seq.  and 
Charter  §3.500.   Thus  a  lease  of  park  property  is  subject  to 
public  scrutiny  and  criticism  in  two  separate  forums.   This 
requirement  provides  substantial  protection  against  corruption 
or  carelessness  in  the  decision-making  process. 

For  the  reasons  discussed  above.  Charter  §3.552  does  not 
require  the  Commission  to  engage  in  a  bid  procedure  before 
entering  into  the  proposed  leases  of  park  property. 

Public  Resources  Code 
Regarding  Tideland  Property 

Since  the  property  which  is  being  considered  for  leasing 
is  tideland,  it  is  also  necessary  to  consider  whether  the 
Commission's  authority  to  lease  that  property  is  subject  to 
bid  requirements  by  virtue  of  state  law  regarding  the  lease  of 
tideland. 
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PRC  Section  6305  provides  that  counties  and  cities  which 
have  been  granted  tideland  have  the  sane  powers  as  the  State 
Lands  Commission  when  leasing  such  land  or  granting  other 
rights  or  privileges  with  relation  to  such  land.   Thus  in 
order  to  delineate  the  power  of  the  Recreation  and  Park 
Commission  to  lease  tideland  property,  one  nust  examine  the 
power  of  the  State  Lands  Commission  when  leasing  such  property. 

PRC  Section  6301  provides  in  relevant  part: 

"The  [State  Lands]  commission  has  exclusive 
jurisdiction  over  all  ungranted  tidelands  and 
submerged  lands  owned  by  the  State  .  .  . 

"The  commission  shall  exclusively  administer 
and  control  all  such  lands,  and  may  lease  or 
otherwise  dispose  of  such  lands,  as  provided  by 
law,  upon  such  terms  and  for  such  consideration, 
if  any,  as  are  determined  by  it." 

The  power  of  the  State  Lands  Commission  with  respect  to 
leasing  is  further  delineated  in  California  Administrative 
Code,  Title  2,  Section  2000  et  seq.   Section  2002  provides  in 
relevant  part: 

"The  Commission  may  advertise  and  invite  bids 
where  in  its  judgment  it  is  in  the  best  interest 
of  the  State." 

Thus  the  State  Lands  Commission  is  not  required  to 
engage  in  a  bid  procedure  but  Bay  do  so  whenever  it  determines 
that  such  a  procedure  is  in  the  best  interest  of  the  State. 
Since  the  Recreation  and  Park  Commission  has  the  same  power  as 
the  State  Lands  Commission  when  leasing  tideland  property,  it, 
too,  has  the  discretion  to  decide  when  a  bid  procedure  is 
advisable,  but  is  not  required  to  engage  in  such  a  procedure. 

San  Francisco  Administrative  Code 

Also  relevant  to  an  inquiry  concerning  competitive 
bidding  is  San  Francisco  Administrative  Code  Section  2.6-1, 
which  provides  as  follows: 

*Sec.  2.6-1.   Policy  Relative  to  Approval  of 
Concession  Agreements. 

"Whenever  in  accordance  with  the  provisions  of 
the  charter,  any  officer,  board  or  commission  of 
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the  city  and  county  submits  a  proposed  lease  or 
agreement  for  concession  privileges  to  be 
operated  in  or  upon  any  property  or  facility  of 
the  city  and  county  to  the  board  of  supervisors 
for  its  approval  or  disapproval,  it  shall  be  the 
policy  of  said  board  to  approve  only  such 
proposals  as  have  been  awarded  to  the  highest 
responsible  bidder  in  accordance  with  competitive 
bidding  procedures  except  where  said  board  finds 
that  such  procedures  were  impractical  or 
impossible. " 

Section  2.6-1  establishes  a  policy  by  the  Board  of 
Supervisors  of  approving  only  those  concession  agreements 
which  have  undergone  competitive  bidding  procedures. 
Concession  agreements  are  arrangements  whereby  the  City  allows 
a  profit-making  venture  to  provide  a  service  to  the  public  in 
return  for  which  the  City  receives  revenue  from  the  operation 
of  the  venture.   On  the  other  hand,  a  lease  of  park  property 
to  a  non-profit  organization  for  the  purpose  of  providing 
public  recreation  is  not  primarily  concerned  with 
revenue-raising.   Section  2.6-1  is  intended  to  apply  only  to 
profit-making  ventures,  not  to  non-profit  organizations,  such 
as  the  rowing  clubs.   When  leasing  park  property  to  a 
nonprofit  organization  for  public  recreational  purposes,  the 
Corainission  considers  factors  other  than  the  financial  gain 
from  the  lease.   Thus  the  Commission  will  consider  whether  the 
proposed  lease  with  the  rowing  clubs  will  provide  a 
recreational  facility  which  will  prove  beneficial  to  the 
public's  needs  and  interests.   Such  considerations  may  result 
in  a  lease  to  a  party  which  is  not  in  fact  the  "highest 
bidder." 

Therefore,  Administrative  Code  Section  2.6-1  does  not 
require  the  Commission  to  undergo  a  bid  procedure  before 
entering  into  the  proposed  rowing  club  leases. 

CONCLOSION 

For  the  reasons  stated  above,  the  Recreation  and  Park 
Commission  is  not  required  to  undertake  a  bid  procedure  before 
entering  into  the  proposed  leases.   If  the  Commission  should 
decide  that  a  bid  procedure  would  be  helpful  in  the  decision- 
Baking  process,  it  may  adopt  such  a  procedure.   However, 
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whether  to  do  so  is  a  policy  decision.   The  Commission  is  not 
legally  required  to  do  so. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Approved 


.^ 


^^^ 


'  City  Attorney  ^ 


By. 


Paula  Jes^n 

Deputy  City  Attorney 


■^ 


BED: jj 
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REQUESTED   BY: 


PREPARED   BY; 


DOCUMENTS  DEPT. 

SUBJECT:       Executive  session  to  discuss       p^^.     7  4Q7q 
personnel  matters  ^^'"^      '   "^'^  . 

Michael  J.  Raines  SAN  FRANCISCO 

Managing  Director  PUBUC  LIBRARY 

San  Francisco  War  Memorial 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Ratz 
Legal  Assistant 

QUESTIONS  PRESENTED 

1.  May  the  Search  Committee  of  the  San  Francisco  War 
Memorial  Board  of  Trustees,  in  executive  session,  discuss  the 
qualifications  of  specific  individuals  who  have  indicated  an 
interest  in  the  position  of  managing  director  of  the 
Performing  Arts  Center  and  requested  that  their  names  not  be 
made  public  in  order  to  avoid  embarrassment  in  their  present 
positions,  so  that  the  Committee  may  direct  a  professional 
executive  search  firm  as  to  whether  the  firm  should  interview 
these  applicants? 

2.  May  an  executive  session  of  the  Committee  be  held 
without  notice  to  the  public? 


Yes 


2.   No 


CONCLUSIONS 


ANALYSIS 


This  office  has  been  informed  that  the  War  Memorial 
Board  of  Trustees  Search  Committee  wishes  to  meet  in 
executive  session  for  the  purpose  of  discussing  the 
qualifications  of  specific  individuals  who  have  indicated  an 
interest  in  the  position  of  managing  director  of  the 
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Performing  Arts  Center.   This  office  has  been  further 
informed  that,  because  all  those  interested  in  the  position 
are  currently  employed  elsewhere  and  would  thus  be 
embarrassed  if  their  interest  became  public,  they  have 
requested  privacy  in  this  matter.   Finally,  this  office  has 
been  informed  that  the  purpose  of  discussing  the 
qualifications  of  these  interested  individuals  at  this  time 
is  to  instruct  a  professional  executive  search  firm  as  to 
whether  the  firm  should  interview  any  or  all  of  these 
applicants. 

The  Search  Committee  of  the  War  Memorial  Board  of 
Trustees  is  respectfully  referred  to  Opinion  79-42  of  this 
office  regarding  executive  sessions  and  their  use  to  discuss 
personnel  matters.   That  opinion  pointed  out  the  theory 
behind  the  Brown  Act  (Government  Code  Section  54950  et  seq.), 
that  public  agencies  exist  to  aid  in  the  conduct  of  the 
people's  business  and,  accordingly,  their  deliberations  and 
their  actions  should  be  conducted  openly.   Non-public 
meetings,  or  executive  sessions,  may  be  held  only  under  very 
limited  circumstances.   One  such  circumstance,  and  the  most 
commonly  used,  concerns  the  discussion  of  personnel  matters. 
The  personnel  exception  encompasses  consideration  of  the 
appointment  of  a  public  employee  unless  such  person  requests 
a  public  hearing.   The  consideration  must  be  specific  as  to 
person  or  persons  and  position  or  positions,  and  it  may  not 
be  private  if  a  public  hearing  is  requested  by  the  person  or 
persons  under  consideration. 

You  are  advised  that,  under  the  circumstances  you  have 
outlined  to  us,  an  executive  session  is  permitted. 

Does  an  executive  session  of  the  Search  Committee  to 
discuss  personnel  matters  have  to  be  noticed?  The  law 
concerning  this  question  is  clear.   Prior  to  1959,  Government 
Code  Section  54957  provided  in  relevant  part: 

■Nothing  contained  in  this  chapter  shall  be 
construed  to  prevent  the  legislative  body  of  a 
local  agency  from  holding  executive  sessions 
to  consider  the  appointment,  employment  or 
dismissal  of  a  public  officer  or  employee  or 
to  hear  complaints  or  charges  brought  against 
such  officer  or  employee  by  another  public 
officer,  person  or  employee  unless  such 
officer  or  employee  requests  a  public  hearing." 
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In  March  of  that  year,  33  Ops.  Cal.  Atty.  Gen.  32 
interpreted  that  statute  as  not  requiring  notice  for  the 
holding  of  such  executive  sessions.   43  Ops.  Cal.  Atty.  Gen. 
79,  80  (1964)  explained  what  occurred  next  and  its 
significance. 

"In  33  Ops.  Cal.  Atty.  Gen.  32  (1959),  this 
office  held  that  notice  was  not  required  for 
the  holding  of  executive  sessions.   The 
statute  authorizing  executive  sessions  (sec. 
54957)  was  amended  shortly  following  the 
issuance  of  that  opinion  by  adding  the  words 
'during  a  regular  or  special  meeting.'   The 
1959  amendment  to  section  54957  was 
specifically  designed  to  overcome  the  prior 
opinion  of  this  office  and  was  designed  to 
insure  that  there  would  be  no  confusion  as  to 
the  time  a  legislative  body  could  hold  an 
executive  session  and  to  require  that  such  a 
session  could  not  be  held  without  reasonable 
notice.   The  amendment  made  it  clear  that 
executive  sessions  are  permitted  only  during 
regular  or  special  meetings  for  which  adequate 
notice  has  been  given  as  required  by  section 
54954  and  54956." 

Government  Code  Section  54957  now  provides  in  relevant 
part: 

"Nothing  contained  in  this  chapter  shall  be 
construed  to  prevent  the  legislative  body  of  a 
local  agency  .  .  .  from  holding  executive 
sessions  during  a  regular  or  special  meeting 
to  consider  the  appointment,  employment  or 
dismissal  of  a  public  employee  or  to  hear 
complaints  or  charges  brought  against  such 
employee  by  another  person  or  employee  unless 
such  employee  requests  a  public  hearing." 
(Emphasis  added.) 

Government  Code  Section  54954  concerns  regular 
meetings.   This  office  will  assume  that  notice  requirements 
for  regular  meetings  are  known  to  the  Board. 

Government  Code  Section  54956  sets  forth  the  following 
requirements  for  notice  of  special  meetings: 
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"A  special  meeting  may  be  called  at  any  time 
by  the  presiding  officer  of  the  legislative 
body  of  a  local  agency,  or  by  a  majority  of 
the  members  of  the  legislative  body,  by 
delivering  personally  or  by  mail  written 
notice  to  each  member  of  the  legislative  body 
and  to  each  local  newspaper  of  general 
circulation,  radio  or  television  station 
requesting  notice  in  writing.   Such  notice 
must  be  delivered  personally  or  by  mail  at 
least  24  hours  before  the  time  of  such  meeting 
as  specified  in  the  notice.   The  call  and 
notice  shall  specify  the  time  and  place  of  the 
special  meeting  and  the  business  to  be 
transacted.   No  other  business  shall  be 
considered  at  such  meetings  by  the  legislative 
body.   Such  written  notice  may  be  dispensed 
with  as  to  any  member  who  at  or  prior  to  the 
time  the  meeting  convenes  files  with  the  clerk 
or  secretary  of  the  legislative  body  a  written 
waiver  of  notice.   Such  waiver  may  be  given  by 
telegram.   Such  written  notice  may  also  be 
dispensed  with  as  to  any  member  who  is 
actually  present  at  the  meeting  at  the  time  it 
convenes." 

Charter  Section  3.500,  as  amended,  closely  follows  the 
wording  of  current  Government  Code  Section  54957: 

"Each  board  .  .  .  appointed  by  the  mayor  .  .  . 
shall  have  powers  and  duties  as  follows: 


" (f )  To  hold  meetings  at  regular  fixed  dates 
and  at  regular  meeting  places  ....   All  such 
meetings  and  all  special  meetings  and  all 
meetings  of  all  committees  .  .  .  shall  be  open 
and  public;  provided,  however,  that  nothing 
contained  in  this  subsection  shall  be 
construed  to  prevent  any  board  ...  or 
committee  thereof  .  .  .  from  holding  executive 
sessions  during  a  regular  or  special  meeting 
to:   (1)  consider  the  appointment,  employment 
or  dismissal  of  a  public  officer  or  employee 
or  to  hear  complaints  or  charges  brought 
against  such  officer  or  employee  by  another 
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officer,  employee  or  person  unless  such 
officer  or  employee  requests  a  public 
hearing.   (Emphasis  added.) 

■(g)  To  hold  special  meetings  for  the 
purpose  and  in  the  manner  provided  by  the 
board  of  supervisors  by  ordinance,  provided 
that  no  matter  may  be  considered  at  any 
special  meeting  unless  specifically  designated 
in  the  notice  calling  such  special  meeting." 

You  are  therefore  advised  that  an  executive  session  of 
the  Search  Committee  to  discuss  personnel  matters  must  be 
held  during  a  regular  or  special  meeting,  for  which  notice 
must  be  given  to  members  of  the  Committee  and  to  the  public 
as  required  by  law,  and  that  no  matter  may  be  considered  at 
any  special  meeting  unless  specifically  designated  in  the 
notice  calling  such  special  meeting. 

Respectfully  submitted, 

GEORGE  AGNOST, 


rk  E.  Delventhal 
Deputy  City  Attorney 


£li^a6Cftf  /^.  rah 

Elizabeth  M.  Kari 
Legal  Assistant 


Approved; 


City  Attorney 
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SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


Approval  of  Personal  Services  Contracts  by  the 
Civil  Service  Commission 

John  C .  Farrell 
Controller 

Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  Civil  Service  Commission  has  the  authority  to 
review  and  approve  proposed  personal  services  contracts  between 
third  parties  and  departments  of  the  city  and  county. 


CONCLUSION 

The  Civil  Service  Commission  has  the  power  to  review  all 
proposed  personal  services  contracts  to  determine  whether  it  has 
jurisdiction  to  provide  the  requested  services  through -the 
classified  civil  service. 
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[Truck  Driver  at  Sewage  Treatment  Plants] ;  City  Attorney  Opinion 
No.  3308,  October  3,  1941  (Janitorial  and  Window  Cleaning 
Services]).   As  a  general  rule,  if  the  services  are  of  such  a 
nature  that  they  can  be  "adequately  or  competently  or 
satisfactorily"  performed  by  classified  civil  service  employees, 
then  it  is  mandatory  that  appointments  be  made  in  accordance  with 
civil  service  provisions  rather  than  by  independent  contract 
(Burum  V.  State  Comp.  Ins.  Fund,  30  Cal.2d  575,  582;  See  also 
Calif.  State  Employees'  Assn.  v.  Williams,  7  Cal.App.3d  390; 
State  Comp.  Ins.  Fund  v.  Riley,  9  Cal.2d  126;  Stockburger  v. 
Riley,  21  Cal.App.2d  165;  Calif.  School  Employees  Assn.  v. 
Willits  Unified  School  Dist.,  243  Cal.App.2d  776;  Calif.  School 
Employees  Assn.  v.  Sequoia  Union  High  School  Dist.,  272 
Cal.App.2d  98) . 

As  an  exception  to  this  general  rule,  independent  contracts 
for  personal  services  are  justified  under  special  circumstances 
where  the  services  to  be  performed  cannot  be  adequately  performed 
by  an  existing  department  of  the  city  and  county  (Kennedy  v. 
Ross,  28  Cal.2d  569;  City  and  County  of  San  Francisco  v.  Boyd,  17 
Cal.2d  606).   In  Kennedy,  the  city  and  county  entered  a  personal 
services  contract  with  a  consulting  engineer  to  prepare  and 
furnish  engineering  and  architectural  plans,  specifications, 
estimates  of  cost  and  contract  documents  for  a  proposed  North 
Point  Sewage  Treatment  Plant.   Under  the  contract,  the  consulting 
engineer  was  to  receive  $77,000  payable  in  installments  upon 
completion  of  certain  phases  of  the  work.   The  consultant  was  to 
furnish  all  architectural  and  clerical  services  by  assistants  in 
his  employ.   The  personal  services  contract  was  challenged  on  the 
grounds  that  the  contractor  had  not  been  exempted  by  the  Civil 
Service  Commission  under  Section  142(a)(4)  of  the  Charter  (now 
Section  8.300(a)(5))  which  provides: 

" (a)   All  positions  in  all  departments 
and  offices  of  the  city  and  county  .  .  .  shall 
be  filled  from  the  lists  of  eligibles  prepared 
by  the  civil  service  commission,  excepting: 


"(5)   Persons  employed  in  positions  in 
any  department  for  expert  professional 
temporary  services,  and  when  such  positions 
are  exempted  from  said  classified  civil 
service  for  a  specified  period  of  said 
temporary  service,  by  order  of  the  civil 
service  commission.  .  .  ." 
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The  proposed  contract  was  submitted  to  the  Civil  Service 
Conunission  for  an  order  of  exemption.   The  City  Attorney  advised 
that  an  order  of  civil  service  exemption  was  not  necessary 
because  under  the  terms  of  the  contract,  the  contractor  was  an 
independent  contractor  such  that  he  would  not  be  subject  to  the 
civil  service  provisions  of  the  Charter.   The  Civil  Service 
Commission  thereupon  determined  that  it  had  no  jurisdiction  in 
the  matter  and  so  advised  the  Controller. 

The  California  Supreme  Court  held  that  the  contractor  was 
not  appointed  to  a  "position"  in  any  department  or  office  of  the 
city  and  county  and  therefore  an  order  of  exemption  from  the 
Civil  Service  Commission  was  not  required.   In  the  Kennedy  case, 
the  contractor  was  not  going  to  hold  a  "position"  in  city  and 
county  service  but  rather  was  to  perform  a  service  of  a  highly 
specialized  nature. 

In  the  Kennedy  case,  the  record  showed  that  the  contractor 
was  skilled  in  his  profession,  outstanding  in  his  field  and  his 
services  could  not  be  duplicated.   It  was  further  observed  that 
the  contractor's  qualifications  and  foundation  for  competence 
were  highly  individualized  and  not  generally  within  the  scope  of 
an  existing  city  department.   The  court  concluded  that  the 
Charter  does  not  preclude  a  city  department  from  entering  into 
contracts  with  individuals  "for  the  performance  of  professional 
services  as  independent  contractors"  (pp.  572-573) . 

It  was  pointed  out  by  the  court  that  a  personal  services 
contract  can  be  entered  only  where  the  services  cannot  be 
adequately  performed  by  an  existing  department  of  the  city  and 
county.   The  court  stated  at  page  573: 

"The  foregoing  conclusion  is  based  on  the 
assumption  that  the  engagement  outside  the 
list  of  eligibles  otherwise  is  legal  and  that 
the  services  for  which  the  petitioner  was 
engaged  are  not  such  as  could  adequately  be 
rendered  by  an  existing  department  of  the 
city. " 

In  this  connection,  the  California  Supreme  Court  has 
evolved  two  separate  tests  in  determining  whether  civil  service 
requirements  prohibit  the  performance  of  government  work  by 
independent  contractors.   In  State  Compensation  Ins.  Fund  v. 
Riley,  9  Cal.2d  126,  at  135,  the  court  stated: 


<^ 


OPINION  NO.  79-57 
John  J.  Farrell  4  August  2,    1979 


"It  cannot  be  successfully  contended  that 
the  mere  fact  that  the  appointing  power  enters 
into  a  contract  under  the  terms  of  which  the 
one  rendering  the  services  is  designated  as  an 
'independent  contractor'  rather  than  an 
'employee'  necessarily  removes  such  contract 
for  services  from  the  operation  of  civil 
service.   There  undoubtedly  is  a  field  in 
which  state  agencies  may  enter  into  contracts 
with  independent  contractors.   But  the  true 
test  is  not  whether  the  person  is  an 
'independent  contractor'  or  an  'employee',  but 
whether  the  services  contracted  for,  whether 
temporary  or  permanent,  are  of  such  a  nature 
that  they  could  be  performed  by  one  selected 
under  the  provisions  of  civil  service.   If  the 
services  could  be  so  performed  then  in  our 
opinion  it  is  mandatory  upon  such  appointing 
power  to  proceed  in  accordance  with  the 
provisions  of  the  Constitution  and  statute 
above  summarized."  (Emphasis  added.) 

In  California  State  Employees'  Assn.  v.  Williams,  7 
Cal.App.3d  390,  the  court  referred  to  Kennedy  v.  Ross  and  the 
test  evolving  from  that  case.   It  said  at  pp.  396-397: 

"Thus  the  Kennedy  case  makes  a  functional 
inquiry  rather  than  one  focused  on 
occupational  tasks  or  skills.   To  paraphrase 
Kennedy,  if  the  services  cannot  be  adequately 
rendered  by  an  existing  agency  of  the  public 
entity  or  if  they  do  not  duplicate  functions 
of  an  existing  agency,  the  contract  is 
permissible.   The  two  State  Compensation 
Insurance  Fund  cases  formulate  the  test  in 
terms  of  individual  tasks  or  skills,  the  two 
San  Francisco  decisions  in  terms  of  agency 
function. " 

As  can  be  seen  from  these  cases,  the  courts  look  to  either 
a  "nature  of  services  test"  formulated  in  the  State  Compensation 
Insurance  Fund  cases  or  the  "functional  test"  enumerated  in  the 
San  Francisco  cases  (Kennedy  v.  Ross,  supra;  City  and  County  of 
San  Francisco  v.  Boyd,  supra) .   Under  the  "services"  test,  if 
there  exists  a  civil  service  classification  which  can  provide  the 
same  services,  then  it  is  mandatory  to  make  appointments  through 
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civil  service.   The  "function"  test  discussed  in  the  San 
Francisco  cases  emphasize  that  a  personal  services  contract  is 
permissible  only  if  the  services  cannot  be  adequately  performed 
by  civil  service  personnel  or  if  the  contract  will  not  duplicate 
the  functions  of  an  existing  classification. 

In  City  and  County  of  San  Francisco  v.  Boyd,  supra,  the 
Board  of  Supervisors  entered  into  a  contract  with  a  civil 
engineer  for  a  five-year  period  to  aid  in  the  solution  of  traffic 
and  transit  problems.   The  contract  provided  that  the  contractor 
shall,  from  time  to  time,  advise  the  Board  of  Supervisors 
relative  to  the  solution  of  traffic  and  transit  problems;  that  he 
shall  from  time  to  time  submit  to  the  Mayor  and  the  Board  reports 
and  recommendations  as  to  the  feasibility  and  costs  of  the 
proposed  projects;  that  he  shall  devote  his  entire  time  to  this 
service;  that  the  contractor  shall  engage  his  own  employees;  that 
the  city  shall  furnish  suitable  office  space  for  the  contractor; 
and  that  he  shall  be  entitled  to  use  the  services  of  the  several 
offices  and  departments  of  the  city  and  county. 

The  court,  in  the  Boyd  case,  "presumed"  that  the  Civil 
Service  Commission  would  exempt  the  contractor  and  his  aides  from 
the  classified  civil  service  before  executing  the  contract  (see 
p.  619) .   But  the  court  further  stated  that  the  proposed 
contractor  is  not  to  be  placed  in  a  "position"  in  the  classified 
civil  service  nor  is  he  intended  to  be  an  "employee"  of  the  city 
and  county.   Thus,  the  Supreme  Court  in  Boyd  concluded  that  it  is 
not  necessary  to  obtain  an  exemption  from  civil  service  for  the 
proposed  contractor  because  he  was  not  going  to  occupy  a 
"position"  in  the  classified  civil  service.   Yet,  the  court  also 
■presumes"  that  the  Civil  Service  Commission  will  exempt  the 
contractor  under  Section  8.300(5)  of  the  Charter  (then  Section 
142(4)).   The  court  thereby  implies  that  the  Civil  Service 
Commission  has  some  role  in  reviewing  personal  services  contracts 
even  when  an  exemption  order  is  not  required. 

The  Kennedy  case  clearly  shows  that  the  Civil  Service 
Commission  has  the  power  to  review  proposed  personal  services 
contracts  to  determine  if  the  requested  services  could  be 
performed  by  existing  civil  service  classifications.   The  court 
stated  at  page  572: 

"The  commission  thereupon  transmitted  to 
the  respondent  [the  Controller]  in  writing  its 
conclusion  that  the  petitioner  (the  proposed 
contractor]  was  an  independent  contractor, 
that  he  and  his  staff  and  employees  were  not 
subject  to  the  civil  service  provisions  of  the 
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charter,  that  the  commission  was  without 
jurisdiction  in  the  matter,  and  that  an  order 
of  exemption  was  unnecessary." 

"The  conclusions  of  the  city  attorney  and 
the  commission  are  correct."   (Emphasis  added.) 

In  my  opinion,  the  Civil  Service  Commission  should  review 
all  proposed  personal  services  contracts  to  determine  whether  it 
has  jurisdiction,  i.e.,  whether  the  type  of  service  to  be 
contracted  "could  adequately  be  rendered  by  an  existing 
department  of  the  city"  (Kennedy  v.  Ross,  supra,  at  p.  573) .   If 
the  services  could  be  adequately  performed  by  employees  in  the 
classified  civil  service,  then  the  Civil  Service  Commission 
should  so  advise  the  department  head  that  it  will  not  approve  the 
proposed  contract.   The  Kennedy  case  supports  this  conclusion. 
Further,  it  is  my  opinion  that  the  Civil  Service  Commission 
possesses  the  power  to  review  and  approve  such  contracts  by 
virtue  of  its  general  responsibilities  as  "the  employment  and 
personnel  department  of  the  city  and  county"  (Section  3.661, 
Charter).   Therefore,  it  is  my  conclusion  that  the  Civil  Service 
Commission  should  review  all  proposed  personal  services  contracts 
to  determine  if  it  has  jurisdiction  with  respect  to  the 
particular  contract.   If  the  proposed  contractual  services  are 
unique,  specialized,  cannot  be  duplicated  in  the  city  and  county 
service,  and  highly  individualized  such  that  they  cannot  be 
performed  by  an  existing  classification,  then  the  Civil  Service 
Commission  could  determine  that  it  has  no  jurisdiction  to  furnish 
the  service.   Under  those  circumstances,  the  department  head 
would  be  authorized  to  enter  a  personal  services  contract. 

In  reviewing  proposed  personal  services  contracts,  the 
Civil  Service  Commission  should  consider  the  distinction  between 
an  independent  contractor  and  an  employee.   The  persons  who 
contracted  with  the  city  and  county  in  the  Kennedy  and  Boyd  cases 
were  independent  contractors  as  contrasted  with  employees.   Both 
contractors  were  to  perform  services  unique  to  their  profession 
and  were  to  operate  independent  of  control  by  any  city  and  county 
department.   The  court  in  Kennedy  v.  Ross  stated  that  the 
contractor  "was  engaged  to  do  a  specific  expert  professional  task 
for  a  stated  consideration"  and  this  should  be  contrasted  with 
"positions"  in  "departments  and  offices"  which  "connote  an 
employment  to  render  services  at  a  salary  paid  periodically  and 
are  governed  by  the  salary  standardization  and  related  provisions 
of  the  Charter"  (Kennedy  v.  Ross,  supra,  at  p.  572) .   The  Civil 
Service  Commission  will  be  required  to  weigh  the  facts  of  each 
particular  contract  to  determine  whether  it  has  jurisdiction  to 
provide  the  requested  service  through  the  classified  civil 
service . 
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The  courts  have  formulated  various  tests  to  determine  if 
one  is  an  employee  or  an  independent  contractor.   One  of  the 
general  tests  of  an  independent  contractor  is  "one  who  renders 
service  in  the  course  of  independent  employment  or  occupation 
following  his  employer's  desires  only  as  to  the  results  of  the 
work,  not  as  to  the  means  whereby  it  is  accomplished."   (Dorsic 
v.  Kurtin,  19  Cal.App.3d  226,  238.)   The  right  to  control  has 
been  generally  considered  one  of  the  most  decisive  factors  to 
consider  (Johnson  v.  Workmen's  Comp.  Appeals  Board,  41  Cal.App.3d 
318,  321).   If  the  employer  has  the  authority  to  exercise 
complete  control,  whether  or  not  that  right  is  exercised  with 
respect  to  all  details,  an  employer-employee  relationship  exists 
(Empire  Star  Mines  Co.  v.  Cal.  Emp.  Com.,  28  Cal.2d  33).   The 
Empire  Star  case  discussed  other  factors  to  be  considered  at  pp. 
43-44: 

"Other  factors  to  be  taken  into 
consideration  are  (a)  whether  or  not  the  one 
performing  services  is  engaged  in  a  distinct 
occupation  or  business;  (b)  the  kind  of 
occupation,  with  reference  to  whether,  in  the 
locality,  the  work  is  usually  done  under  the 
direction  of  the  principal  or  by  a  specialist 
without  supervision;  (c)  the  skill  required  in 
the  particular  occupation;  (d)  whether  the 
principal  or  the  workman  supplies  the 
instrumentalities,  tools,  and  the  place  of 
work  for  the  person  doing  the  work;  (e)  the 
length  of  time  for  which  the  services  are  to 
be  performed;  (f)  the  method  of  payment, 
whether  by  the  time  or  by  the  job;  (g)  whether 
or  not  the  work  is  a  part  of  the  regular 
business  of  the  principal;  and  (h)  whether  or 
not  the  parties  believe  they  are  creating  the 
relationship  of  employer-employee.  (Rest., 
Agency,  Section  220;  Cal. Ann.  Section  220.)" 

The  California  Supreme  Court  in  the  case  of  Tieberg  v. 
Unemployment  Ins.  App.  Board,  2  Cal. 3d  943  stated  that  the  prime 
factor  in  determining  the  relationship  of  independent  contractor 
is  the  right  to  control.   It  said  at  page  950: 

"The  right  to  control  the  means  by  which 
the  work  is  accomplished  is  clearly  the  most 
significant  test  of  the  employment 
relationship  and  the  other  matters  enumerated 
constitute  merely  'secondary  elements'." 
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The  Tieberg  case  reiterated  the  factors  stated  in  the 
Empire -Star  case  and  added  two  further  factors,  i.e.,  "the  extent 
of  control,  and  whether  the  principal  is  or  is  not  in  business." 
(Id.,  at  page  950.)   These  factors  which  assist  in  determining 
the  relationship  of  independent  contractor  or  employer-employee 
are  taken  from  the  Restatement  of  Agency,  Section  220. 

The  Civil  Service  Commission  should  review  proposed 
personal  services  contracts  using  the  factors  discussed  above, 
including  the  compensation  of  the  contractor  so  that  it  can  make 
a  determination  whether  the  services  more  closely  resemble  an 
employment  relationship  or  that  of  an  independent  contractor. 
Even  if  an  employment  relationship  is  found,  the  Civil  Service 
Commission  must  further  determine  if  existing  classifications  in 
the  civil  service  can  adequately  provide  the  proposed  service 
(Kennedy  v.  Ross,  supra) .   Each  proposed  contract  must  be 
examined  under  the  particular  facts  of  the  service  to  be  rendered 
and  whether  such  service  can  be  adequately  performed  by  existing 
classifications  in  the  city  and  county  service.   One  factor  that 
might  be  considered  by  the  Civil  Service  Commission  is  whether 
the  requested  service  will  be  required  only  on  a  periodic  basis 
rather  than  a  continuous  and  regular  work  schedule.   In  the  event 
that  periodic  or  sporadic  service  is  requested,  it  may  be 
determined  that  the  classified  civil  service  cannot  practically 
provide  such  service  and  therefore,  a  personal  services  contract 
would  be  permissible  (See  City  Attorney  Opinion  No.  3308, 
October  3,  1941)  . 

If  the  service  can  be  performed  by  an  existing  class,  then 
the  Civil  Service  Commission  should  disapprove  the  proposed 
contract  and  advise  the  department  head  that  the  requested 
services  can  be  rendered  by  personnel  in  the  classified  civil 
service.   Where  there  is  an  existing  classification  but  the 
position  is  for  "expert  professional  temporary  services",  then  an 
order  of  the  Civil  Service  Commission  will  be  necessary  to  exempt 
the  position  from  the  classified  civil  service  for  the  specified 
period  of  the  temporary  service  (Section  8.300(5),  Charter).   In 
the  event  that  the  Civil  Service  Commission  determines  that 
existing  classifications  cannot  adequately  perform  the  requested 
service,  then  it  should  approve  the  proposed  contract  by  a 
declaration  that  it  has  no  jurisdiction  to  act  in  the  matter. 

In  reaching  this  conclusion,  I  am  aware  that  there  are  a 
number  of  unique  services  of  a  specialized  nature  that  cannot  be 
adequately  performed  by  existing  civil  service  classifications, 
and  that  a  department  may  have  to  "contract"  with  an  independent 
contractor  to  perform  those  services.   In  such  instances,  the 
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department  head  must  oftentimes  act  quickly  to  retain  the  person 
or  firm  so  that  the  services  can  be  accomplished.   For  that 
reason,  when  a  proposed  contract  is  presented  to  the  Civil 
Service  Commission,  it  must  expeditiously  review  the  proposal  and 
determine  if  it  has  jursidiction  to  provide  the  requested 
services  under  the  civil  service  provisions  of  the  Charter. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By: 


Michael  C.  Killelea 
Deputy  City  Attorney 


Approved; 


City  Attorney 
MCKrcss 
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^   OPINION  NO.  79-58 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Authority  to  Expend  Funds  of  the  San  Francisco 
Uptown  Parking  Corporation  for  Feasibility 
Studies  on  the  Expansion  of  the  Sutter-Stockton 
Parking  Facility 

MARGARET  L.  BRADY 

Director 

Parking  Authority 

ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Whether  permission  can  be  granted  the  San  Francisco 
Uptown  Parking  Corporation  to  use  funds  of  the  Corporation  for 
a  feasibility  study  to  replace  housing  on  the  proposed  site  for 
garage  expansion. 

2.  Whether  or  not  the  1978  Parking  Refunding  Revenue  Bond 
Indenture  limits  the  expenditure  of  corporation  funds  to  the 
site  described  in  the  Indenture. 

3.  May  revenues  produced  by  the  garage  be  used  to  subsi- 
dize low-cost  housing. 


CONCLUSIONS 


1.   No. 


2.  Yes. 

3.  The  garage  revenue  under  the  present  indenture  cannot 
be  used  to  subsidize  low-cost  housing  under  the  1978  Parking 
Refunding  Revenue  Bond  Indenture. 


orer  v   a  so 
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ANALYSIS 

It  is  my  understanding  from  the  facts  that  you  have  out- 
lined in  your  request  for  an  opinion  that  it  is  the  present 
intent  to  explore  the  feasibility  by  your  authority  of  expand- 
ing the  present  Sutter-Stockton  Parking  Facility  and  what 
expenditures  can  be  made  from  the  revenues  of  the  San  Francisco 
Uptown  Parking  Corporation  for  such  an  expansion  program.   You 
specifically  request  as  to  whether  it  is  possible  for  the  Board 
of  Directors  to  approve  the  expenditure  of  funds  of  the  Corpo- 
ration for  a  housing  feasibility  study. 

The  San  Francisco  Uptown  Parking  Corporation  entered  into 
an  agreement  with  the  City  and  County  of  San  Francisco  dated 
December  19,  1957,  under  which  the  Corporation  agreed  to  con- 
struct an  off-street  parking  facility.   Pursuant  to  that  Agree- 
ment and  a  Lease  from  the  City  to  the  Corporation,  dated  May  5, 
1959,  the  Corporation  issued  $3,300,000.00  of  bonds  under  an 
indenture  dated  April  1,  1959,  amended  by  a  first  supplemental 
indenture  dated  as  of  May  20,  1959  and  a  further  supplemental 
indenture  dated  August  24,  1972.   The  garage  facility  was  con- 
structed and  in  1975  the  City  entered  into  an  extension  of  the 
original  lease  dated  as  of  March  1,  1973,  pursuant  to  which  the 
Corporation  issued  $4,100,000.00  of  1975  Parking  Revenue  Bonds 
using  the  proceeds  to  construct  an  addition  to  the  off-street 
parking  facility  constructed  in  1959. 

As  a  result  of  the  1975  bond  issuance,  the  1959  bond  in- 
denture was  terminated.   Subsequently,  in  1978,  the  Corporation 
determined  that  substantial  debt  service  savings  could  be 
effected  by  redemption  of  the  1975  bonds  and  a  1978  Parking 
Refunding  Revenue  Bond  Indenture  dated  as  of  August  1,  1978  was 
entered  into  by  the  San  Francisco  Uptown  Parking  Corporation 
and  Crocker  National  Bank.   This  Refunding  Revenue  Bond  Inden- 
ture was  in  the  aggregate  amount  of  $3,450,000.00,  which 
provided  a  portion  of  moneys  necessary  to  redeem  on  March  1, 
1985  all  of  the  1975  bonds  maturing  on  March  1,  2000. 

Section  501  of  the  1978  Indenture  provides  for  a  pledge  of 
all  the  revenues  to  the  punctual  payment  of  the  principal  and 
interest  on  the  bonds  except  that  out  of  revenues  there  may  be 
apportioned  and  paid  such  sums  as  are  expressly  permitted  by 
Article  V  of  the  Indenture. 
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Section  502  of  the  1978  Indenture  provides  for  the  allo- 
cation of  revenues  to  special  funds. 

Subsection  502(a)  creates  the  interest  fund.  All  moneys 
in  the  interest  fund  are  to  be  used  solely  for  the  purpose  of 
paying  the  interest  on  the  bonds. 

Subsection  502(b)  creates  the  Principal  Fund  and  its  sole 
purpose  is  for  paying  the  principal  on  the  bonds  as  they  become 
due. 

Subsection  502(c)  creates  the  Sinking  Fund,  which  shall  be 
used  solely  for  the  redemption  of  bonds. 

Subsection  502(d)  creates  the  Bond  Reserve  Fund,  which 
moneys  will  be  used  to  maintain  an  amount  equal  to  maximum 
annual  debt  service  on  the  bonds. 

Subsection  502(e)  creates  the  Operation  and  Maintenance 
Fund.   All  amounts  deposited  in  that  account  shall  be  disbursed 
by  the  Trustee  in  the  manner  specified  in  subparagraphs  (b)  and 
(c)  of  Paragraph  4  of  the  Lease  between  the  City  and  the 
Corporation. 

Subsection  502(f)  creates  the  Corporation  Operating  Ex- 
pense Fund,  which  moneys  can  be  spent  only  as  specified  in 
subparagraph  (d)  of  Paragraph  4  of  the  Lease. 

Subsection  502(g)  creates  the  Surplus  Revenue  Fund  which 
may  be  used  for  the  payment  of  any  indebtedness  upon  written 
order  of  the  Corporation.   This  subsection  further  provides, 
however,  that  the  Corporation  will  not  direct  the  disbursement 
of  said  moneys  in  any  manner  which  would  constitute  a  breach  of 
any  term  or  provision  of  the  Agreement  or  the  Lease. 

Paragraph  4  of  the  Lease  between  the  City  and  the  Corpora- 
tion is  a  limitation  on  the  Lessee  on  how  the  moneys  may  be 
expended.   It  should  be  noted  that  all  revenues  of  the  Corpora- 
tion are  pledged  to  the  payment  of  the  principal  and  interest 
on  the  bonds  except  for  those  expenses  authorized  by  the  Inden- 
ture and  the  Lease. 

Subparagraph  (c)  of  Paragraph  4  of  the  Lease  provides  that 
operating  expenses  are  related  to  the  payment  of  wages,  salar- 
ies, utilities  and  such  other  necessary  expenses  that  are 
customary  in  the  operation  of  a  garage. 
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The  Agreement  between  the  City  and  the  Corporation  is  in- 
corporated in  the  Lease  which  provides  in  Paragraph  4  that  all 
disbursements  shall  be  subject  to  examination,  audit  and  ap- 
proval by  the  City  Controller.   It  further  provides  that  any 
disbursement  with  respect  thereto  shall  be  submitted  to  the 
City  Controller  and  his  determination  of  expenditure  of  the 
funds  will  be  final. 

It  my  understanding  that  neither  the  Parking  Authority  nor 
the  Board  of  Supervisors  has  approved  the  expansion  of  the 
garage  site.   The  site  is  specifically  defined  in  the  current 
Bond  Indenture  and  does  not  include  any  other  areas.   Neither 
the  current  Agreement  nor  the  Lease,  as  amended,  contemplate 
expend itue  of  funds  for  a  feasibility  study  to  replace  housing 
"bn^a'site  not  defined  in  the  Lease  as  amended  or  the  1978 
Indenture.   Accordingly,  funds  for  this  purpose  cannot  be 
expended  by  the  Corporation  from  the  Surplus  Revenue  Fund  as 
currently  defined. 

In  response  to  question  number  2,  the  present  Indenture, 
together  with  the  Lease  as  amended  and  the  Agreement  between 
the  City  and  the  Corporation,  limits  the  Corporation  from  ex- 
pending funds  from  a  Surplus  Revenue  Fund  to  the  described  site 
in  the  Indenture.   The  legal  analysis  is  similar  to  what  was 
discussed  in  response  to  your  first  question.   You  further  ask 
what  recourse  would  be  necessary  to  remedy  such  provisions  and 
you  would  have  to  be  advised  that  all  of  the  legal  documents 
creating  the  contractual  relationship  between  the  City  and  the 
Corporation  would  need  to  be  amended  in  order  for  funds  to  be 
expended  for  the  purposes  you  state  in  your  letter. 

Section  9.02  of  the  Indenture  provides  that  written  con- 
sent of  sixty  percent  (60%)  of  bondholders  must  be  secured  in 
order  to  add  or  change  in  any  manner  any  of  the  provisions  of 
the  1978  Indenture.   The  other  legal  documents  would  have  to  be 
amended  by  the  City  and  County  of  San  Francisco  in  cooperation 
with  the  San  Francisco  Parking  Authority. 

The  third  question  relates  to  whether  garage  revenues  may 
be  used  to  provide  subsidies  for  low-cost  housing.   As  I  have 
_£revisculy_  indicated.  Section  501  of  the  current  Indenture 
pledges  all  of  the  revenues  to  the  punctual  payment  of  the 
principal  and  interst  on  the  1^78  bonds  except  for  those  ex- 
penses as  preserttly "provided  in  Article  V.   A  review  of 
Article  V  does  not  disclose  subsidy  of  housing  as  an  expense 
under  the  current  Indenture. 
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You  are  advised,  therefore,  that  under  the  Agreement,  the 
amended  Lease  and  the  1978  Indenture,  funds  of  the  Corporation 
for  a  feasibility  study  to  replace  housing  on  a  site  not  within 
the  current  boundaries  of  the  garage  corporation  cannot  be 
used . 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By  (7^;P^fA^9/.^^A 


ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 


RAK/jac 


Ci^y  Atto 


-rneY   ^^  ^^  ^ 
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REQUESTED  BY: 


PREPARED  BY; 


SUBJECT:       Sewer  Service  Charge  -  Annual  Setting  of  Rate 

Quentin  L.  Kopp 

Member  of  Board  of  Supervisors 

Burk  E.  Delventhal 
John  J.  Doherty 
Deputy  City  Attorneys 

QUESTION  PRESENTED 

Does  the  annual  setting  of  the  sewer  service  charges 
qualify  as  the  imposition  of  "taxes"  within  the  meaning  of 
Article  XIIIA,  Section  4  of  the  California  Constitution, 
providing  for  approval  by  a  two-thitds  vote  of  the  qualified 
electors  of  the  City  and  County  of  San  Francisco? 


No. 


CONCLUSION 


ANALYSIS 


During  joint  hearings  conducted  by  the  Finance  and 
i  Health  and  Environment  Committees  of  the  Board  of  Supervisors 
to  consider  a  resolution  approving  the  rate  for  this  year  of 
the  sewer  service  and  cost  recovery  charges,  you  asked 
I  whether  the  annual  setting  of  the  sewer  service  charge 
I  constitutes  the  imposition  of  "taxes"  within  the  meaning  of 

Article  XIIIA,  Section  4  of  the  California  Constitution, 
,  providing  for  approval  by  a  two-thirds  vote  of  the  qualified 
)  electors  of  the  City  and  County  of  San  Francisco? 

Article  XIIIA,  Section  4  of  the  California  Constitution 
provides  in  relevant  part, 

"Cities,  counties  and  special  districts,  by  a 
two-thirds  vote  of  the  qualified  electors  of  such 
district  may  impose  special  taxes  on  such 
district."   (Emphasis  added. ) 


OPINION  NO.  79-60 
Quentin  L.  Kopp  2  August  23,  1979 


Your  inquiry  made  refer-ence  to  a  letter  of  this  office, 
dated  July  26,  1979,  wherein  the  Registrar  of  Voters  was 
advised  that  an  initiative  petition  entitled  "Sewer  Service 
Charge  Repeal  Ordinance  of  1979"  should  not  be  certified  for 
placement  on  the  ballot.   The  reasoning  of  that  opinion  was 
that  under  both  the  California  Constitution  (Art.  II,  Sec. 
9(a))  and  the  San  Francisco  Charter  (Sec.  9.108),  the 
initiative  and  referendum  powers  do  not  extend  to  revenue 
raising  levies  such  as  the  sewer  service  charge.   In 
discussing  the  exclusion  of  such  levies  from  the  referendum 
powers,  our  July  26,  1979  letter  advised  that  although  the 
sewer  service  charge  qualified  as  a  "charge"  rather  than  a 
classic  "tax,"  it  nevertheless  was  not  subject  to  repeal  by 
initiative  or  referendum. 

"The  San  Francisco  ordinance  was  carefully 
drafted  so  as  not  to  impose  'taxes'  .  .  .,  but 
rather  to  impose  a  system  of  'charges'  to  assure 
that  each  recipient  of  wastewater  treatment 
services  will  pay  its  proportionate  share  of  the 
cost  of  operation  and  maintenance  of  wastewater 
treatment  services  provided  by  San  Francisco. 
Nevertheless,  for  purposes  of  the  above 
constitutional  and  charter  provisions,  the  term 
"taxes"  is  given  an  extremely  broad  interpretation 
which  includes  'charges'  as  well  as  'taxes.'   As 
articulated  in  Dare  v.  Lakeport  City  Council, 
supra,  for  purposes  of  the  referendum  power, 

"the  imposition  and  collection  of  fees  for  the 
use  of  [sewer]  facilities  .  .  .  must 
reasonably  be  considered  a  taxation  function. 


"[T]he  initiative  process  is  not  available  to 
amend  ...  a  municipal  ordinance  which 
provides  .  .  .  the  manner  of  fixing  charges 
for  the  connection  and  use  of  sewer 
facilities." 

It  is  a  well  recognized  rule  of  statutory  construction 
that  the  same  words  may  have  different  meanings  depending  on 
the  context  in  which  those  words  are  used.   Lambert  v.  Conrad 
(1960)  185  Cal.App.2d  85,  95;  Moyer  v.  Workmen's  Compensation 
Appeals  Board  (1973)  10  Cal.Bd  222,  230. 
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The  crucial  consideration  here  is  the  purpose  and 
intent  behind  Article  XIIIA,  Section  4  of  the  California 
Constitution,  and  particularly  the  phrase  "special  taxes." 

Accordingly,  in  answer  to  your  specific  question,  it  is 
«y  opinion  that: 

1.  For  purposes  of  California  Constitution  Article  II, 
Section  9(a),  and  San  Francisco  Charter  Section  9.108,  the 
processes  of  initiative  and  referendum  are  not  available  to 
repeal  the  sewer  service  charge,  regardless  of  whether  that 
revenue  raising  levy,  in  other  contexts,  qualifies 
technically  as  a  "tax"  or  as  a  "charge,"  for  various  purposes 
other  than  initiative  and  referendum.   Dare  v.  Lakeport  City 
Council  (1970)  12  Cal.App.3d  864. 

2.  For  purposes  of  California  Constitution,  Article 
XIIIA,  Section  4,  the  provision  that  "special  taxes"  may  be 
imposed  only  by  a  two-thirds  vote  of  qualified  electors  does 
not  apply  to  the  sewer  service  charge.   This  conclusion  is 
based  on  the  following  considerations,  among  others: 

(a)  Sewer  service  charges  historically  have  been 
regarded  as  "charges"  rather  than  "taxes,"  particularly  where 
questions  of  tax  exemption  are  involved.   Opinion  of  Justices 
(1944)  93  NH  478,  39  Atl.2d  765;  Laverents  v.  City  of 
Cheyenne  (1950)  67  Wyo  187,  217  P. 2d  877.   Said  the  New 
Hampshire  Court  at  482: 

".  .  .  [W]e  hold  that  the  sewer  rents  imposed  by 
the  city  of  Concord  are  neither  taxes  nor 
assessments  for  a  local  benefit  but,  like  water 
rates  [citation  omitted] ,  are  charges  made  for  a 
service  rendered.   .  .  ." 

(b)  The  recent  (July  12,  1979)  case  of  County  of  Fresno 
V.  Malmstroro,  94  Cal.App.3d  974  placed  a  narrow 
interpretation  on  the  "special  taxes"  language  of  Article 
XIIIA,  Section  4,  holding  that  special  assessments  which  are 
imposed  as  "charges"  for  benefits  conferred  and  which  do  not 
exceed  said  benefits,  do  not  qualify  as  "special  taxes"  so  as 
to  come  within  the  two-thirds  vote  provision  of  Art.  XIIIA, 
Sec.  4. 

Even  prior  to  the  20th  Century,  the  United  States 
Supreme  Court,  in  its  early  Commerce  Clause  decisions,  held 
that  although  state  and  local  governments  were  prohibited 
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from  imposing  any  "tax"  which  could  be  construed  as  reaching 
interstate  commerce  in  any  form   (Leloup  v.  Mobile  (1888)  127 
U.S.  640,  32  L.Ed.  311;  Robbins  v.  Shelby  County  (1887)  120 
U.S.  489,  30  L.Ed.  694),  nevertheless,  state  and  local 
governments  were  permitted  to  subject  interstate  enterprises 
to  levies  which  were  not  deemed  to  be  "taxes,"  as  such,  but 
rather  charges  for  services  rendered,  such  as  fees  for 
wharfage  or  pilotage,  charges  for  the  use  of  locks  on  a 
navigable  river,  fees  for  medical  inspection,  incorporation 
fees,  or  similar  charges.   (Cannon  v.  New  Orleans  (1874)  20 
Wall.  577,  22  L.Ed.  417;  Keokuk  Northern  Line  Packet  Co.  v. 
Keokuk  (1877)  5  Otto  80,  24  L.Ed.  377) . 

Sewer  service  charges  and  fees  very  similar  to  the  one 
in  San  Francisco  have  regularly  been  held  not  to  be  "taxes." 
See  Opinion  of  the  Justices,  supra,  concluding  that  the  state 
of  New  Hampshire  could  be  required  to  pay  the  fee. 

See  also  Laverents  v.  City  of  Cheyenne,  supra,  at  210: 

"True,  the  payment  of  a  fee  for  the  use  of  a  sewer 
is,  practically  speaking,  substantially  like  the 
enforced  obligation  of  a  tax.   But  so  are  the 
bills  for  the  use  of  electric  lights,  whether  the 
electric-light  system  is  publicly  or  privately 
owned;  and  so  are  the  water  bills  sent  out  monthly 
by  the  City  of  Cheyenne.   Water  bills  and  bills 
for  the  use  of  the  sewer  are  very  much  alike.   A 
public  sewer  system  is  a  public  utility  the  same 
as  a  water  system." 

And  in  State  v.  City  of  Miami,  (1946)  157  Fla  726,  736;  27 
So. 2d.  116,  124  the  court  noted: 

".  .  .  [T]he  imposition  of  fees  for  the  use  of  the 
sewage  disposal  system  is  not  an  exercise  of  the 
taxing  power,  nor  is  it  the  levy  of  a  special 
assessment." 

Accord  Williams  v.  City  of  Madison  (1962)  15  Wis. 2d.  430,  113 
N.W.  2d  395,  402;  State  v.  Taylor  (1948)  149  OS  427,  79  N.E. 
2d.  127,  131. 

In  the  recent  case  of  County  of  Fresno  v.  Malmstrom, 
supra,  the  court  reviewed  claims  that  assessments  levied 
under  the  Municipal  Improvement  Act  of  1913  (Sts.  and  Hwy. 
Code  SSIOOOO  et  seq)  ceune  within  the  limitation  imposed  by 


OPINION  NO.  79-60 
Quentin  L.  Kopp  5  August  23 r  1979 


Article  XIIIA  Sec.  1  subdivision  (a)  on  ".  .  .  ad  valorem 
taxes  on  real  property." 

In  concluding  that  special  assessments  to  pay  for  an 
improvement  are  not  taxes  within  the  meaning  of  Article  XIIIA 
which  deals  with  the  collection  of  money  for  the  provision  of 
governmental  services  such  as  police  and  fire  protection 
without  regard  to  benefits  conferred,  the  court  emphasized 
the  fact  that  the  assessments  in  question  were  levied  against 
property  owners  only  to  and  according  to  the  extent  that 
those  property  owners  received  a  specific  benefit. 

The  sewer  service  charge  here,  like  the  special 
assessment  in  Malmstrom,  is  levied  on  the  basis  of  use  and  is 
designed  to  fund  the  cost  of  construction  and  operation  of 
the  sewage  treatment  system.   The  burden  for  those  costs  is 
allocated  in  direct  proportion  to  the  use  made  of  that  system 
by  the  persons  against  whom  the  charge  is  levied.   This  is 
clearly  different  from  a  classical  tax  which  is  levied 
against  citizens  generally  without  regard  to  whether  the 
citizen  receives  a  benefit.   The  sewer  service  charge  can  be 
viewed  in  the  same  terms  as  a  water  bill.   In  other  words  the 
citizen  controls  how  much  he  will  pay  in  terms  of  a  water 
bill  and  a  sewer  service  charge  by  controlling  the  2UDOunt  of 
water  he  takes  into  his  home. 

In  Trembo  v.  Crestline  Lake  Arrowhead  Water  Agency 
(1967),  250  Cal.App.2d  320,  the  maximum  tax  which  could  be 
levied  by  the  agency  was  $1.00  per  $100  of  assessed 
valuation.   The  voters  in  that  district  had  approved  the 
issuance  of  bonds  for  construction  of  a  water  system.   The 
state  law  also  empowered  the  water  agency  to  impose  a 
■standby  water  charge"  not  exceeding  $5.00  per  acre  per  year, 
"...  in  any  area  within  the  agency  boundaries  to  which 
water  is  made  available."   Plaintiffs  argued  that  when  the 
standby  water  charge  was  added  to  the  monies  needed  to  pay 
for  the  bonds,  the  amounts  collected  would  exceed  the  maximum 
permissible  tax  rate. 

The  first  question  was  whether  the  "standby  water 
charge  was  a  tax."  The  court  held  at  322-323: 
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■ade  only  upon  land  on  the  basis  of  benefits 
received  is  a  special  assessment  and  not  a  tax. 
(Cedars  of  Lebanon  Hospital  v.  County  of  Los 
Angeles,  35  Cal.2d  729,  747-748  [221  P. 2d  31,  15 
A.L.R.2d  1045];  Northwestern  etc.  Co.  v.  State 
Board  of  Equalization,  73  Cal.App.2d  548,  553  [166 
P. 2d  917].)   Nor  is  the  classification  affected  by 
the  method  provided  for  the  collection  of  the 
assessment.   (Cedars  of  Lebanon  Hospital  v.  County 
of  Los  Angeles,  supra,  p.  748.)   Thus,  the  fact 
that  section  11.5  of  the  Act  provides  that  unpaid 
standby  charges  'shall  be  added  to  and  become  part 
of  the  annual  tax  levied  upon  the  land'  and  'shall 
constitute  a  lien  on  that  land,  and  shall  be  added 
to  and  become  a  part  of  the  first  installment  of 
the  tax'  does  not  make  the  standby  charge  a  tax." 

And  in  Cedars  of  Lebanon  Hospital  v.  County  of  Los 
Angeles  (1950)  35  Cal.2d  729,  the  court  also  made  an  analysis 
relevant  to  the  instant  inquiry.   Pursuant  to  Constitutional 
authority  the  state  legislature  had  made  provision  in  the 
Revenue  and  Taxation  Code  exempting,  "from  taxation"  various 
types  of  property.   The  City  of  Los  Angeles  had  levied  an 
assessment  under  the  Los  Angeles  County  Flood  Control  Act. 
The  question  was  whether  the  exemption  from  taxation  extended 
to  levies  imposed  under  the  authority  of  the  Los  Angeles 
County  Flood  Control  Act.   The  court  said  at  pages  746-747: 

"There  now  remains  for  consideration  the  final 
question  of  whether  the  exemption  from  taxation 
granted  by  the  welfare  exemption  law  extends  to  a 
levy  imposed  under  authority  of  the  Los  Angeles 
County  Flood  Control  Act.   (Stats  1915  ch.  755,  p. 
1502:  Deering's  Gen.  Laws,  Act  4463.)   The  trial 
court  held  that  it  did,  and  overruled  defendants' 
demurrers  to  the  causes  of  action  presented  by  the 
respective  plaintiff  hospitals  claiming  the 
benefits  of  such  exemption.   Such  ruling  cannot  be 
sustained. 

■The  constitutionality  of  the  «bove-mentioned 
flood  control  statute  was  assailed  in  the  case  of 
Los  Angeles  County  Flood  Control  District  v. 
Hamilton,  177  Cal.  119,  [169  P.  1028],  and  in 
sustaining  its  validity,  this  court  declared  that 
though  the  act  used  the  expression  "tax,"  it  in 
fact  conferred  authority  aerely  to  levy  an 
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assessment  against  the  real  property  of  the 
district  on  the  basis  of  benefits  to  be  received 
and  the  Legislature  itself  had  determined  the 
question  of  these  benefits  when  it  authorized  the 
imposition  of  such  levy  on  the  basis  of  the 
assessed  valuation  of  the  real  property  for 
general  taxation  purposes.   Following  this 
decision  that  the  flood  control  district  levy  is  a 
special  assessment,  and  not  a  tax,  is  a  long  line 
of  additional  cases:   [citations  omitted.]" 

Every  fee,  charge,  tariff  or  tax  collected  by 
government  is  a  revenue  raising  device. 

However,  Article  XIIIA  of  the  California  Constitution 
is  intended  to  limit  and  regulate  the  general  taxation  power 
of  government  within  the  doctrinaire  meaning  of  that  term, 
and  is  not  intended  to  limit  the  power  to  impose  charges  for 
specific  services  rendered  or  assessments  for  benefits 
conferred. 

It  is  my  opinion,  then,  that  the  sewer  service  charge 
in  San  Francisco  is  neither  a  tax  within  the  classical 
definition  of  tax,  nor  is  it  a  tax  within  the  meaning  of  that 
word  as  used  in  Article  XIIIA  of  the  California 
Constitution.   You  are  therefore  advised  that  your  duty  to 
set  a  sewer  siervice  charge  under  municipal  ordinances  is  not 
inconsistent  with  the  proscriptions  set  down  in  Article  XIIIA 
of  the  California  Constitution. 

Even  if  the  terminology  in  Article  XIIIA  of  the 
Constitution  were  construed  to  extend  to  the  sewer  service 
charge  in  the  instant  case,  there  is  an  additional  ground  for 
the  lawfulness  of  the  City's  action  in  setting  a  sewer 
service  charge.   As  explained  in  the  July  26,  1979  letter, 
the  City  has  an  obligation  annually  to  set  rates  sufficient 
to  meet  the  City's  annual  total  sewerage  revenue  requirements 
and  industrial  cost  recovery  revenue  requirements.   See 
Public  Works  Code  Section  141. 

That  obligation  has  become  a  tecs  of  the  contract 
between  the  bond  holder  and  the  City.   See  Section  6.15  of 
Resolution  No.  973-77  which  authorizes  the  issuance  of  the 
bonds  in  question.   As  explained  in  the  letter  dated  July  26, 
1979,  that  contractual  obligation  may  not  constitutionally  be 
impaired  by  subsequent  amendments  to  the  State  Constitution 
relating  to  the  power  of  taxation. 
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You  are  accordingly  advised  that  you  have  a  duty  under 
the  Municipal  Code  as  well  as  by  virtue  of  the  contract 
between  the  City  and  the  sewer  revenue  bond  holders  to  set, 
assess  and  levy  a  sewer  service  charge  sufficient  to  meet  the 
City's  obligations  to  the  bond  holders. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


Approved; 


renthal 
Deputy  City  Attorney 


V  >.   -y.  j(^ 


City  Attorney 


BED: jj 


^'ond  County  of  San  Frandtco: 


G#erg*  Agnoct, 
CHy  Attorney 
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SUBJECT ; 


REQUESTED  BY: 


PREPARED  BY: 


Member  of  the  Board  of  Education  of  the  San 
Francisco  Unified  School  District  accepting 
employment  by  the  San  Francisco  Community 
College  District. 

Bill  Maher 

Member  of  the  Board  of  Education  of  the  San 

Francisco  Unified  School  District. 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 

1.  May  a  member  of  the  Board  of  Education  of  the  San 
Francisco  Unified  School  District  accept  employment  by  the  San 
Francisco  Community  College  District  and  remain  on  the  Board 
of  Education? 

CONCLUSION 


1.   Yes 


ANALYSIS 


Bill  Maher  is  an  elected  member  of  the  Board  of 
Education  of  the  San  Francisco  Unified  School  District.   He 
has  asked  whether  he  may  accept  a  position  with  the  San 
Francisco  Community  College  District  and  continue  to  serve  as 
a  member  of  the  Board  of  Education.   The  question  is  whether 
there  is  an  incompatibility  between  his  capacity  as  an  office 
holder  of  the  School  District  and  as  an  employee  of  the 
Community  College  District. ^ 


^  Your  letter  asks  whether  there  is  a  "conflict  of 
interest."   As  we  noted  in  this  opinion  the  problem  does  not 
involve  a  conflict  of  interest  but  rather  the  doctrine  of 
incompatibility  of  offices. 
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Members  of  the  Board  of  Education  of  the  San  Francisco 
Unified  School  District  are  elected  pursuant  to  the  provisions 
of  San  Francisco  Charter  Section  5.100  and  are  designated 
officers  of  the  City  and  County  by  Charter  Section  1.103. 
Those  sections  are  adopted  pursuant  to  the  provisions  of 
Article  XI,  Section  5  of  -the  California  Constitution,  which 
empowers  chartered  cities  and  counties  to  exercise  plenary 
authority  over  municipal  affairs,  commonly  known  as  home  rule 
powers.   Article  IX,  Section  16  of  the  California  Constitution 
empowers  cities  exercising  such  home  rule  powers  under  Article 
XI,  Section  5,  to  prescribe  the  qualifications  of  members  of 
the  Board  of  Education.   Article  IX,  Section  16,  provides. 

It  shall  be  competent,  in  all  charters  framed 
under  the  authority  given  by  Section  5  of  Article 
XI,  to  provide,  in  addition  to  those  provisions 
allowable  by  this  Constitution,  and  by  the  laws 
of  the  state  for  the  manner  in  which,  the  times 
at  which,  and  the  terms  for  which  the  members  of 
boards  of  education  shall  be  elected  or  appointed, 
for  their  qualifications,  compensation  and 
removal,  and  for  the  number  which  shall  constitute 
any  one  of  such  boards.   (Emphasis  added) 

Esberg  v.  Badaracco  (1927)  202  Cal.  110,  117,  recognized 
that  the  Board  of  Education  of  the  City  and  County  of  San 
Francisco  is  established  under  San  Francisco's  Charter 
pursuant  to  Article  IX,  Section  16  of  the  Constitution 
(supra) .   Esberg ,  however,  held  that  aside  from  the 
establishment  of  the  Board  of  Education,  and  the  regulation  of 
those  matters  governed  by  Article  XI,  Section  16,  in  all  other 
respects  a  Board  of  Education,  even  in  a  chartered  county, 
operates  pursuant  to  the  general  laws  of  the  state  because 
education  is  a  matter  of  statewide  concern.   This  principle  is 
recognized  in  the  Education  Code  of  the  State  of  California 
wherein  provision  is  made  for  the  formation  of  county  boards 
of  education.   Specifically  exempted  from  these  provisions  are 
Boards  of  Education  in  Charter  cities  and  counties.   (Section 
1000,  Education  Code  of  the  State  of  California). 

The  qualifications  of  members  of  the  San  Francisco  Board 
of  Education  are  therefore  governed  by  its  Charter.   See 
Younger  v.  Board  of  Supervisors  of  San  Diego  County  (1979)  93 
Cal.App.3d  865,  870  where  the  Court  states: 
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If  a  charter  provision  is  properly  authorized, 
then  it  supersedes  general  state  laws  in 
conflict,  but  only  to  the  extent  it  is  not 
limited  by  the  Constitution. 

Charter  Section  8.103  prohibits  dual  office  holding  in 
the  following  language. 

Any  person  holding  a  salaried  office  under  the 
city  and  county,  whether  by  election  or 
appointment,  who  shall,  during  his  term  of 
office,  hold  or  retain  any  other  salaried  office 
under  the  government  of  the  United  States,  or  of 
this  state,  or  who  shall  hold  any  other  salaried 
office  connected  with  the  government  of  the  city 
and  county,  or  who  shall  become  a  member  of  the 
legislature,  shall  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  under  the  city  and 
county. 

The  question  then  is  whether  the  regulations  designed  to 
prevent  or  avoid  dual  office  holding  fall  under  the  general 
rubric  of  "qualifications  for  office"  or  "removal"  from 
office,  which  the  city  has  been  empowered  to  regulate  by  the 
State  Constitution.   It  might  be  contended  that  since  Charter 
Section  8.103  provides  that  in  the  event  that  an 
incompatibility  exists,  the  officer  shall  be  deemed  to  have 
vacated  his  San  Francisco  office,  then  this  section  governs 
"removal",  comes  within  our  local  powers  and  therefore  is 
applicable.   On  the  other  hand,  removal,  aside  from  recall,  is 
usually  a  sanction  for  improper  action  while  in  office  or  the 
loss  by  the  office  holder  of  the  qualifications  of  the 
office.   For  example,  if  the  Charter  requires  that  a 
Supervisor  be  and  remain  a  resident  of  his  district,  in  the 
event  he  or  she  moved,  he  or  she  would  no  longer  be 
"qualified"  and  could  be  removed  from  office. 

The  question  is  whether  a  regulation  regarding 
incompatibility  of  office  prohibiting  someone  from  holding  two 
offices  is  a  "qualification"  within  the  meaning  of  the 
Charter.   Qualifications  normally  relate  to  age,  citizenship, 
residency,  etc.   However,  this  Charter  provision  was  adopted 
both  to  eliminate  divided  loyalties  which  might  impair  a 
person's  ability  to  serve  the  city,  and  also  to  prevent  the 
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dissipation  o£  the  energies  of  an  officer  of  the  city  and 
county  were  that  officer  to  hold  other  salaried  offices.   It 
is  clear  that  another  public  office  holder,  for  example,  a 
State  Senator,  may  seek  an  office  in  the  City.   He  must  only 
make  a  decision  before  assuming  office  as  to  whether  he  will 
vacate  the  other  office  or  abandon  his  claim  to  the  city 
office.   Therefore  he  is  qualified  to  run  but  he  would  not  be 
qualified  to  hold  the  City  office  unless  he  eliminated  the 
characteristic  disabling  him  from  holding  office.   In 
Commonwealth  v.  Jones  73  Ky.  (10  Bush)  725,  744  the  Court 
noted: 

In  the  constitution,  the  words  "qualified"  and 
"qualifications"  are  employed  in  their  most 
comprehensive  sense,  to  signify  not  only  the 
circumstances  that  are  requisite  to  render  a 
citizen  eligible  to  office  or  that  entitle  them 
to  vote,  but  also  to  denote  an  exemption  from  all 
legal  disqualifications  for  either  purpose. 

It  is  evident  from  reading  the  provisions  in  the  Charter 
that  a  prohibition  against  dual  office  holding  disqualifies  a 
person  from  one  of  the  offices.   In  other  words,  he  may  not 
hold  both  offices.   Thus  the  prohibition  against  the  dual 
office  holding  promulgated  in  Section  8.105  of  the  City 
Charter  sets  down  a  "qualification"  for  city  offices  including 
members  of  the  Board  of  Education  and  is  a  permissible  San 
Francisco  regulation. 

Section  8.103  of  the  Charter  is  specifically  directed  at 
the  holding  of  two  "salaried  office[s]."   It  is  not  violated 
by  the  holding  of  a  salaried  office  with  the  School  District 
and  a  salaried  "position"  with  the  Community  College 
District.   See  also  40  Ops.  Cal.Att.Gen.  238,  239  (1962)  which 
concludes  that  the  common  law  doctrine  of  incompatibility  of 
offices  does  not  apply  where  one  of  the  two  positions  is  an 
employment  rather  than  an  office.   Accordingly  there  is  no 
incompatibility  between  the  office  of  Member  of  the  Board  of 
Education  of  the  San  Francisco  Unified  School  District  and  an 
employment  with  the  Community  College  District.   It  is  my 
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opinion,  therefore,  that  Mr.  Maher  may  accept  employment  by 
the  Community  College  District". 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


APPROVED : 


GEORGE  AGNOST 
City  Attorney 


By_^^^^^ff_fl_^^*^V3tW^^2 
THOMAS  A.  TOOMEY,  JRV^ 
Chief  Deputy  City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


and  County  of  Son  Francisco: 


Offic*  of  Cty  Attornoy 


C*org*  Agnett, 
'  CHy  Attornvy 
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QUESTIONS  PRESENTED 

1.  May  the  Registrar  of  Voters  refuse  to  certify  and 
submit  to  the  voters  an  initiative  petition  the  subject  matter 
of  which  is  expressly  excluded  from  initiative  powers? 

2.  Is  the  petition  in  question  a  referendum  within  the 
meaning  of  the  San  Francisco  Charter  which  provides  that 
ordinances  levying  taxes  shall  not  be  subject  to  referendum? 

3.  Is  the  legislation  authorizing  the  imposition  of  the 
sewer  service  charge  and  the  subsequent  implementation  thereof 
by  the  Director  of  Public  Works,  the  Chief  Administrative 
Officer,  and  the  Board  of  Supervisors,  an  "ordinance  .  .  . 
levying  [a]  tax  .  .  ."  within  the  meaning  of  the  Charter? 

4.  Would  the  placement  of  this  ordinance  before  the 
voters  constitute  an  impairment  of  contracts  in  violation  of 
the  United  States  Constitution,  thereby  rendering  such 
placement  illegal? 

CONCLUSIONS 

1.  When  an  initiative  petition  is  presented  to  the 
Registrar  of  Voters  which  is  clearly  beyond  the  initiative 
powers  and  the  Registrar  is  so  advised  by  the  City  Attorney, 
the  Registrar  may  decline  to  certify  the  initiative  petition 
for  placement  on  the  ballot. 

2.  The  initiative  power  embodied  in  the  San  Francisco 
Charter  may  not  be  used  as  an  indirect  or  backhanded  technique 
to  invoke  the  referendum  process  for  the  purpose  of  setting 
aside  a  tax  ordinance. 
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3.  The  proposed  initiative  is  not  the  proper  subject  of 
initiative  petition  contemplated  by  the  California  Constitutio 
in  Article  IV,  Section  1,  or  by  the  San  Francisco  Charter  in 
Section  9.108.   The  Registrar  should  therefore  decline  to 
certify  the  subject  petition  and  may  not  submit  it  to  the 
voters. 

4.  The  submission,  in  and  of  itself,  of  the  initiative 
petition  would  cast  a  cloud  over  the  lawful  interest  of 
bondholders  who  have  purchased  sewer  revenue  bonds  in  reliance 
on  the  unequivocal  covenant  of  the  City  to  assess  and  collect 
sufficient  sewer  service  charges  to  pay  interest  and 
redemption  on  the  bonds,  maintain  sufficient  reserves,  and  to 
fund  the  maintenance  and  operation  of  the  sewer  system. 

ANALYSIS 

It  has  come  to  the  attention  of  this  office  that  an 
initiative  petition  entitled  Sewer  Service  Charge  Repeal 
Ordinance  of  1979  has  been  submitted  to  the  office  of  the 
Registrar  of  Voters.   Under  the  Elections  Code,  the  Registrar 
regularly  processes  initiatives  for  the  purpose  of  determining 
whether  they  may  be  placed  on  the  ballot.   San  Francisco 
Charter  Section  9.109  provides  in  relevant  part. 

The  filing,  verification  and  certification  of 
initiative  .  .  .  petitions  shall  be  in  accordance 
with  general  law  .  .  .  except  as  otherwise 
provided  by  this  charter. 

Section  3707  of  the  Elections  Code  requires  that  the  Registrar 
examine  an  initiative  petition  lodged  with  him  or  her  in  order 
to  determine  whether  it  has  the  requisite  number  of  valid 
signatures.   Pursuant  to  Section  3708  of  the  Elections  Code, 
if  a  petition  bears  more  than  500  signatures  the  Registrar  may 
conduct  a  random  sampling  method  to  verify  the  signatures. 
The  Registrar  has  advised  this  office  that  the 
above-referenced  initiative  petition  bears  the  requisite 
number  of  valid  signatures.   Under  Elections  Code  Sections 
3707  and  3708,  supra,  the  Registrar's  next  duty  is  to  certify 
the  results  of  this  examination  to  the  Board  of  Supervisors. 
Thereafter,  pursuant  to  San  Francisco  Charter  Section  9.111, 
the  Registrar  is  required  to  submit  the  initiative  to  the 
voters  at  the  next  general  election. 
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The  sewer  service  charge  in  San  Francisco  appears  in  the 
Public  Works  Code  Article  4.2,  Chapter  X,  Part  II  of  the  San 
Francisco  Municipal  Code  Sections  140  through  150.   Public 
Works  Code  Section  141  makes  provision  for  the  setting  and 
imposition  of  the  sewer  service  charge,  as  follows: 

At  least  once  annually  the  Chief  Administrative 
Officer,  with  the  concurrence  of  the  Controller, 
shall  transmit  to  the  Board  of  Supervisors 
recommended  schedules  of  Sewer  Service  Charges 
and  Industrial  Cost  Recovery  Charges.   When  such 
recommendations  are  transmitted,  the  Board  shall 
adopt  and  impose  by  resolution  schedules  of 
charges  to  be  paid  by  users.   The  rates  in  the 
schedules  must  be  set  in  accordance  with 
applicable  Federal  and  State  regulation  and  the 
proceeds  from  such  charges  must  be  sufficient  to 
meet  the  city's  annual  Total  Sewerage  Revenue 
Requirements  and  annual  Industrial  Cost  Recovery 
Revenue  Requirements. 

If  the  Board  fails  to  adopt  schedules  of  charges 
within  ninety  (90)  calendar  days  after 
recommended  schedules  are  submitted  to  the  Board 
by  the  Chief  Administrative  Officer,  the 
recommended  schedules  will  be  deemed  adopted  and 
shall  become  effective  as  if  adopted  and  imposed 
by  Resolution  of  the  Board. 

Sewer  service  charges  are  established  according  to  the 
criteria  set  forth  in  Section  142  of  the  Public  Works  Code. 
That  section  provides, 

Sewer  Service  Charges  will  be  based  on  the 
cost  of  collecting,  pumping,  transporting, 
treating  and  disposing  of  each  unit  of  parameter 
discharged  into  the  sewerage  system  by  users. 
The  Chief  Administrative  Officer,  with  the 
recommendation  of  the  Director  [of  Public  Works] , 
shall  adopt  parameters  for  which  charges  will  be 
made.   The  parameters  shall  include  flow  and  may 
include  suspended  solids,  grease,  chemical  oxygen 
demand  or  such  other  parameters  deemed 
applicable.   The  Director  shall  determine  the 
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estimated  total  annual  quantity  of  each  parameter 
collected,  pumped,  transported,  treated  and 
disposed  of  by  the  sewerage  system.   The  Director 
may  establish  parameter  loading  standards  to  be 
applied  to  various  categories  of  users  based  on 
uniformity  of  such  parauneters  among  members  of 
each  category.   The  Chief  Administrative  Officer 
shall  estimate  the  annual  Total  Sewerage  Revenue 
Requirements  and  distribute  the  estimated 
requirements  to  the  parameters.   The  unit  cost 
per  parauneter  is  then  determined  by  dividing  the 
parameter  annual  revenue  allocation  by  the 
estimated  annual  quantity  of  that  parameter.   The 
unit  costs  shall  be  used  to  develop  schedules  of 
Sewer  Service  Charges  to  be  paid  by  users. 

The  procedures  used  in  establishing  schedules 
of  Sewer  Service  Charges  in  accordance  with  this 
Section  shall  be  consistent  with  the  State  of 
California  Revenue  Program  Guidelines  adopted  by 
the  California  State  Water  Resources  Control 
Board  in  accordance  with  Section  2150  of  the 
Clean  Water  Grant  Program  Regulations  and  Title 
23,  Chapter  3,  Subchapter  7  of  the  California 
Administrative  Code,  or  any  other  applicable 
laws,  rules  or  regulations  of  the  State  of 
California  in  effect  and  applicable  to  the 
sewerage  system. 

iSection  1  of  the  subject  initiative  petition  articulates 
complaints  regarding,  ".  .  .  unfairly  imposed,  inequitably 
apportioned  and  unnecessary  taxation."   See  subsection  (b) . 
Thereafter,  in  Sections  2  and  3  the  substance  of  the 
initiative  is  set  forth  as  follows: 

SECTION  2.   Collection  of  Sewer  Service  Charges 
Forbidden. 

(a)  Neither  the  City  and  County  of  San 
Francisco,  nor  any  official,  employee,  agent  nor 
agency  thereof,  nor  any  person  acting  under  color 
of  authority  deriving  from  said  City  and  County, 
shall  have  the  authority  to  impose  or  collect  any 
fee,  charge  or  tax  assessed,  or  purporting  to  be 
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assessed,  upon  the  use  of  sewer  facilities  after 
April  1,  1980. 

(b)  In  the  event  that  (a)  is  for  any  reason 
declared  invalid  by  a  court  of  competent 
jurisdiction,  no  fee,  charge  or  tax  assessed,  or 
purporting  to  be  assessed,  upon  the  use  of  sewer 
facilities  shall  be  imposed  or  collected,  except 
for  the  satisfaction  of  debts  and  obligations 
incurred  for  the  purpose  of  constructing  sewage 
treatment  facilities  prior  to  November  6,  1979. 

SECTION  3.   Inconsistent  Legislation  Repealed. 

All  ordinances,  resolutions,  regulations,  and 
legislation  authorizing  revenue  bonds  which 
impose,  purport  to  impose,  or  authorize  the 
imposition  of,  any  fees,  charges  or  taxes 
assessed,  or  which  purport  to  be  assessed,  upon 
the  use  of  sewer  facilities  are  hereby  repealed 
to  the  extent  that  they  conflict  with  Section  2. 

The  basic  proposition  of  the  initiative  is  that  no  sewer 
service  charge  may  be  collected.   If  that  prohibition  is 
judicially  invalidated,  then  the  initiative  purports  to 
prohibit  the  imposition  of  any  sewer  service  charge  except  to 
pay  off  debts  or  obligations  incurred  prior  to  November  6, 
1979,  for  the  purpose  of  construction  of  the  sewage  treatment 
facilities  prior  to  November  6,  1979.   The  petition  also 
proposes  to  repeal  ordinances  authorizing  the  issuance  of 
revenue  bonds  which  ordinances  also  impose  or  purport  to 
impose  or  authorize  the  imposition  of  fees,  charges  or  taxes 
assessed  on  the  use  of  sewer  facilities  in  the  City. 

San  Francisco  Charter  Section  9.108  governs  initiatives 
and  referenda.   It  provides  in  relevant  part, 

*  *  *  Annual  budget  and  appropriation  ordinances, 
supplemental  appropriation  ordinances,  the  annual 
salary  ordinance,  or  ordinances  amending  the 
same,  the  ordinances  levying  taxes  ...  as  well 
as  ordinances  relating  to  purely  administrative 
matters,  shall  not  be  subject  to  referendum. 


i 
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1.  May  the  Registrar  of  Voters  refuse  to  certify  and 
submit  to  the  voters  an  initiative  petition  the  subject  matter 
of  which  is  expressly  excluded  from  the  initiative  powers? 

Under  Charter  Sections  9.109  and  9.111  and  the  general 
law  of  the  State  of  California,  the  Registrar  must  certify 
petitions  bearing  the  requisite  number  of  valid  signatures. 
Ordinarily,  a  registrar  is  a  ministerial  officer;  and,  given 
compliance  with  the  formal  requisites  of  an  initiative 
petition,  he  or  she  must  submit  it  to  the  voters.   See  Farley 
V.  Healey  (1967)  67  Cal.2d  325,  327. 

However,  where  the  initiative  petition  proposes  a  matter 
which  is  specifically  excluded  from  the  initiative  and 
referendum  powers  by  the  organic  laws  providing  for 
initiative,  referendum  and  recall,  the  refusal  of  elections 
officials  to  process  and  place  before  voters  such  initiatives 
and  referenda  have  been  sustained.   For  example,  in  Hunt  v. 
Mayor  and  Council  of  Riverside  (1948)  31  Cal.2d  619,  the  city 
council  had  adopted  a  license  tax,  "for  the  privilege  of 
selling  tangible  personal  property  at  retail."   Thereafter  a 
citizen  submitted  to  the  city  clerk  a  referendum  petition 
which  he  certified  as  containing  the  requisite  number  of 
signatures.   The  city  attorney  advised  the  mayor  and  the  city 
council  that  the  ordinance  was  not  subject  to  referendum.   The 
mayor  and  city  council  refused  to  submit  the  ordinance  to  the 
voters. 

In  Hunt,  a  mandate  proceeding  was  instituted  in  Superior 
Court  seeking  to  compel  the  mayor  and  the  city  council  to 
submit  the  matter  to  the  voters.   The  court  denied  the 
petition  for  writ  of  mandate  because  the  city's  charter  had 
provided  in  relevant  part  that, 

Ordinances  providing  for  levy  of  taxes  mentioned 
in  this  article  shall  not  be  subject  to  the 
provisions  of  the  referendum  .  .  . 

The  Court  of  Appeal  affirmed  the  judgment  of  the  trial  court, 
concluding  that  the  city  council  and  the  mayor  lawfully 
declined  to  place  the  referendum  before  the  voters. 

In  Geiger  v.  Board  of  Supervisors  (1957)  48  Cal.2d  832, 
an  initiative  petition  had  been  submitted  to  the  Butte  County 
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Board  of  Supervisors  asking  the  Board  either  to  suspend  and 
repeal  a  retail  sales  and  use  tax  or  to  submit  the  matter  to 
the  voters.   Acting  on  the  advice  of  the  Attorney  General,  the 
Board  refused  either  to  repeal  the  tax  or  to  submit  the  matter 
to  the  voters.   The  California  Supreme  Court  sustained  this 
refusal  and  declined  to  issue  a  writ  of  mandate,  concluding 
that  the  initiative  powers  did  not  extend  to  taxation  matters. 

Dare  v.  Lakeport  City  Council  (1970)  12  Cal.App.3d  864 
involved  a  factual  situation  very  similar  to  that  presented 
here.   Citizens  in  Lakeport  had  circulated  an  initiative 
petition  calling  on  the  Lakeport  City  Council  either  to  repeal 
legislation  imposing  the  sewage  service  charges  or  to  submit 
the  issue  to  the  voters.   The  City  Council  "refused"  the 
petition.   The  proponents  of  the  initiative  petition  sought  a 
writ  of  mandate  in  Superior  Court.   The  Superior  Court  denied 
that  petition.   On  appeal  the  Court  of  Appeal  sustained  the 
denial  concluding  that  the  City  Council  properly  refused  to 
place  the  matter  before  the  voters.   See  also  Myers  v.  City 
Council  of  Pismo  Beach  (1966)  241  Cal.App.2d  237.   (Initiative 
proposed  in  general  law  city  to  prevent  transient  occupancy 
[hotel]  tax;  held:   State  law  authorized  only  legislative  body 
to  enact  tax  ordinancies;  therefore,  proposed  ordinance  was 
not  the  proper  subject  for  the  initiative  process.) 

For  the  purpose  of  the  instant  inquiry,  it  does  not 
matter  that  the  mayor  and  city  council,  rather  than  the 
registrar  of  voters,  refused  to  take  steps  to  place  the 
referendum  before  the  voters.   Both  perform  ministerial 
functions  in  reviewing  a  properly  drafted  referendum  and 
placing  it  before  the  voters.   The  basic  proposition  is  that 
if  the  petition  proposes  an  initiative  or  referendum  beyond 
the  referendum  powers,  the  public  officials  have  no  power  and 
may  therefore  lawfully  refuse  to  process  said  petition. 
Riedman  v.  Brison  (1933)  217  Cal.  383,  388. 

In  Board  of  Education  v.  Superior  Court  (1979)  93 
Cal.App.3d  578,  citizens  in  Palo  Alto  submitted  a  petition  to 
the  Board  of  Education  of  the  Palo  Alto  Unified  School 
District  calling  upon  it  either  to  rescind  its  decision  to 
close  a  school  or  to  submit  the  matter  to  the  voters.   The 
Board  of  Education  declined  either  to  rescind  the  action  or  to 
submit  it  to  the  voters.   The  Superior  Court  in  a  mandate 
proceeding  had  ordered  the  Board  of  Education  to  submit  the 
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matter  to  the  voters.   The  Court  of  Appeal  in  a  subsequent 
original  proceeding  granted  a  writ  of  mandate  directing  the 
Superior  Court  to  vacate  its  prior  order.   The  appellate  court 
noted  that  when  the  Board  of  Education  is  acting  as  an 
administrative  agency  of  the  State,  a  local  initiative  is  not 
available.   Therefore,  the  Board  of  Education  had  lawfully 
refused  to  submit  the  matter  to  the  voters. 

In  view  of  the  foregoing,  you  are  advised  that  when  an 
initiative  petition  is  submitted  to  the  Registrar  which  is 
clearly  beyond  the  initiative  powers  and  that  official  is  so 
advised  by  the  City  Attorney,  the  Registrar  may  decline  to 
certify  the  initiative  petition  for  placement  on  the  ballot. 

2.   Is  the  petition  in  question  a  "referendum"  within 
the  meaning  of  the  San  Francisco  Charter? 

There  are  no  cases  specifically  interpreting  the 
provisions  of  San  Francisco  Charter  Section  9.108,  supra, 
which  provides  in  relevant  part,  "...  the  ordinances  levying 
taxes  .  .  .  shall  not  be  subject  to  referendum."   Although  the 
subject  petition  is  denominated  an  initiative  petition,  it   is 
directed  at  repealing  an  ordinance  adopted  by  the  Board  of 
Supervisors  and  subsequent  legislative  and  administrative 
actions  taken  in  implementation  thereof. 

In  Meyers  v.  City  of  Pismo  Beach,  supra,  the  court 
considered  the  meaning  of  California  Constitution  Article  4, 
Section  1,  now  numbered  Article  II,  Section  9(a),  which 
defines  the  referendum  power  in  part  as  follows. 

The  referendum  is  the  power  of  the  electors  to 
approve  or  reject  statutes  or  parts  of  statutes 
except  .  .  .  statutes  providing  for  tax  levies  or 
appropriations  for  usual  current  expenses  of  the 
State. 


While  the  City  Council  of  Pismo  Beach  was  considering  an 
ordinance  imposing  a  tax  upon  the  privilege  of  transient 
occupancy  in  hotels,  motels,  and  boarding  houses,  an 
initiative  petition  was  filed  with  the  City  Council  proposing 
an  ordinance,  "prohibiting  the  City  Council  from  levying  a 
room  occupancy  tax."   The  City  Council  refused  the  petition. 
A  mandate  proceeding  was  filed  in  Superior  Court,  following 


Gilbert  Boreman 


September  12,  1979 


OPINION  NO.  79-62 


which  the  Court  ordered  the  Council  either  to  adopt  the 
ordinance  or  to  call  a  special  election.   The  Court  of  Appeal 
reversed,  sustaining  the  refusal  of  the  city  council  to  submit 
the  petition  to  the  voters. 

In  Myers,  it  had  been  contended  that  the  constitutional 
provision  excluding  taxation  legislation  from  the  referendum 
power  did  not  apply  to  initiatives.   The  appellate  court 
rejected  this  argument,  holding  at  pp.  243-244: 

A  proposed  initiative  ordinance  cannot  be  used 
as  an  indirect  or  backhanded  technique  to  invoke 
the  referendum  process  against  a  tax  ordinance  of 
a  general  law  city,  such  as  Pismo  Beach.   It  will 
be  recalled  that  the  last  paragraph  of  the 
proposed  initiative  ordinance  provides:   "Any 
ordinance  conflicting  with  any  of  the  provisions 
of  this  ordinance  either  in  whole  or  in  part  is 
herewith  repealed."   Thus  if  the  vote  at  the 
special  election  on  the  proposed  initiative 
ordinance  were  effective  to  make  it  a  valid 
ordinance,  the  result  would  be  to  repeal 
Ordinance  No.  114  passed  by  the  city  council  on 
the  evening  of  March  8,  1965,  imposing  a  4 
percent  room  occupancy  tax.   Hence  a  type  of 
referendum  technique  would  have  been  discovered 
by  which  to  attack  and  nullify  a  tax  ordinance  of 
a  city  like  Pismo  Beach  which  is  governed  by 
general  laws.   But  article  IV,  section  1,  of  the 
California  Constitution,  expressly  provides  that 
the  referendum  powers  therein  reserved  to  the 
people  do  not  extend  to  "tax  levies  or 
appropriations  for  the  usual  current  expenses  of 
the  State.   .  .  ."   The  same  exception  applies  to 
the  political  subdivisions  of  the  state  that  are 
governed  by  general  laws  as  distinguished  from 
charters  (see  Geiger  v.  Board  of  Supervisors, 
supra) .   Thus  the  electors  of  Pismo  Beach,  which 
city  derives  its  powers  from  the  general  laws, 
have  no  referendum  power  when  it  comes  to 
repealing  a  tax  ordinance.   That  which  the 
electors  have  no  power  to  do  directly,  they 
obviously  cannot  do  indirectly. 
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This  analysis  was  cited  with  approval  and  followed  in  Dare  v. 

Lakeport  City  Council,  supra,  867-868. 

Would  this  rule  apply  in  the  City  and  County  of  San 
Francisco?  Chartered  cities  and  counties  may  provide  for  the 
exercise  of  powers  of  initiative  and  referendum  in  a  manner 
different  from  that  provided  by  general  law  or  the 
Constitution  so  long  as  a  charter  does  not  impinge  upon  the 
basic  right  of  referendum  expressed  in  the  Constitution.   See 
California  Constitution  Article  II,  Section  11;  Atlas  Hotels, 
Inc.  V.  Acker  (1964)  230  Cal.App.2d  658. 

The  San  Francisco  Charter  in  Section  9.108  provides,  as 
noted  above, 


.  .  .  [0]rdinances  levying  taxes 
be  subject  to  referendum. 


.  shall  not 


Consequently,  since  the  California  Constitution  Article  9(a) 
and  the  San  Francisco  Charter  are  couched  in  similar  language, 
the  policies  underlying,  and  judicial  interpretations  of,  the 
State  constitutional  provision  as  it  applies  in  general  law 
cities  is  persuasive  authority  in  interpreting  the  San 
Francisco  Charter.   Therefore,  I  have  concluded  that  the 
initiative  power  embodied  in  the  San  Francisco  Charter  may  not 
be  used  as  an  indirect  or  backhanded  technique  to  invoke  the 
referendum  process  for  the  purpose  of  setting  aside  a  tax 
ordinance. 

3.   Is  the  initiative  or  referendum  process  available  to 
repeal  the  ordinance  which  promulgates  the  sewer  service 
charge  and  fixes  charges  for  the  use  of  sewer  facilities, 
notwithstanding  San  Francisco  Charter  Section  9.108? 

As  indicated,  there  are  no  cases  interpreting  Section 
9.108  of  the  San  Francisco  Charter.   However,  since  the 
language  in  the  Constitution  is  almost  identical  to  that  of 
the  San  Francisco  Charter,  the  cases  interpreting  the  State 
Constitution  are  persuasive.   Compare  Article  II,  Section 
9(a),  of  the  California  Constitution,  supra,  providing  that, 

"The  referendum  is  the  power  of  the  electors  to 
approve  or  reject  statutes  or  parts  of  statutes 
except  .  .  .  statutes  providing  for  tax  levies. 
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with  San  Francisco  Charter  Section  9.108,  providing, 

" [0] rdinances  levying  taxes  .  .  .  shall  not  be 
subject  to  referendum. 


The  San  Francisco  ordinance 
not  to  impose  "taxes"  for  general 
various  exemptions  and  immunities 
system  of  "charges"  to  assure  tha 
wastewater  treatment  services  wil 
of  the  cost  of  operation  and  main 
treatment  services  provided  by  Sa 
for  purposes  of  the  above  constit 
provisions,  the  term  "taxes"  is  g 
interpretation  which  includes  "ch 


was  carefully  drafted  so  as 
revenue  purposes  subject  to 
,  but  rather  to  impose  a 
t  each  recipient  of 
1  pay  its  proportionate  share 
tenance  of  wastewater 
n  Francisco.   Nevertheless, 
utional  and  charter 
iven  an  extremely  broad 
arges"  as  well  as  "taxes." 


In  Dare  v.  Lakeport  City  Council,  supra,  the  City 
Council  of  a  general  law  city,  which  also  served  ex  officio  as 
the  governing  body  of  the  Lakeport  Municipal  Sewer  District, 
bad  adopted  an  ordinance 

providing  for  and  establishing  the  method  of 
prescribing  rules,  regulations,  rates,  payment 
and  collection  of  the  various  service  charges  for 
the  operation  of  the  sewerage  system  thereof  and 
fixing  the  penalty  for  the  violation  thereof. 
Id. ,  at  866. 

Section  V  of  the  ordinance  in  Dare  provided  that  the  City 
Council  would  prescribe  by  re'solution  the  charges,  times,  and 
manner  of  collection  of  all  sewer  maintainence  fees.   The 
initiative  proposed  amendments  to  the  ordinance  by  setting 
different  criteria  for  establishing  the  "maintenance  fees" 
which  in  any  case  were  to  be  a  "flat  monthly  charge  for  all 
private  residences." 

In  Dare  the  court  was  called  upon  to  determine  whether 
the  sewer  maintenance  fee  was  a  tax  within  the  meaning  of  the 
constitutional  provision  excluding  from  the  scope  of 
referendum  statutes  levying  taxes.   The  court  noted,  at 
868-869, 

The  imposition  and  collection  of  fees  for  the 
use  of  the  facilities  of  Lakeport  Municipal  Sewer 
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District  No.  1  must  reasonably  be  considered  a 
taxation  function.   "Taxes"  are  defined  as 
burdens  imposed  by  legislative  power  on  persons 
or  property  to  raise  money  for  public  purposes. 
(Citations  omitted.)   And  it  has  been  expressly 
held  that  a  monthly  sewage  rate  imposed  by  a 
municipal  ordinance  for  the  connection  and  use  of 
sewers  is  a  tax,  impost  and  toll.   (Citations 
omitted.)   And  both  assessment,  i.e.,  "the 
process  of  ascertaining  and  adjusting  the  shares 
respectively  to  be  contributed  by  several  persons 
toward  a  common  beneficial  object  according  to 
the  benefit  received"  (Black's  Law  Dictionary 
(4th  ed.),  p.  149),  and  collection,  are  included 
in  "the  operation  called  levying  the  tax.   The 
words  are  so  used  in  the  [C]onstitution." 
(Citation  omitted.) 


The  power  of  muni 
assess  and  collect  s 
state  Constitution, 
that  document  states 
vest  in  public  or  mu 
power  to  assess  and 
that  power  the  Legis 
Code  section  5471,  h 
body  of  a  municipal 
revise  and  collect, 
or  other  charges  for 
furnished  by  it,  .  . 


cipal  sewer  di 

uch  taxes  is  d 

Article  XI,  s 

that  the  Legi 

nicipal  corpor 

collect  taxes. 

lature,  by  Eea 

as  enabled  the 

sewer  district 

fees,  tolls,  r 

services  and 


stricts  to 
erived  from  the 
ection  12,  of 
slature  may 
ations  "the 
"   Pursuant  to 
1th  and  Safety 
legislative 
to  "prescribe, 
ates,  rentals, 
facilities 


It  is  worthy  of  note  that  the  initiative 
powers  here  contended  for  by  appellants  would 
necessarily  defeat  the  intent  of  section  5471 
that  the  sewer  district's  governing  body 
'prescribe'  and  'revise'  the  charges  for  its 
sewer  facilities  and  services. 


We  note  further  the  holding  of  the  California 
Supreme  Court  in  Simpson  v.  Bite,  36  Cal.2d  125, 
134  1222  P. 2d  225],  that  "The  initiative  or 
referendum  is  not  applicable  where  'the 
inevitable  effect  would  be  greatly  to  impair  or 
wholly  destroy  the  efficacy  of  some  other 
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govermoental  power,  the  practical  application  of 
which  is  essential.   .  .  .'"  The  taxing  power 
"is  probably  the  most  vital  and  essential 
attribute  of  the  government."   (Citation 
omitted.)   The  maintenance  of  sewer  districts  by 
their  governing  bodies  must  also  be  considered  a 
vital  governmental  function. 

The  authorities  we  have  cited  impel  us  to 
hold,  and  we  do  hold,  that  the  initiative  process 
is  not  available  to  amend  that  portion  of  a 
municipal  ordinance  which  provides  that  the  city 
council  shall  determine  the  manner  of  fixing 
charges  for  the  connection  and  use  of  sewer 
facilities.   (Emphasis  in  original.) 

In  Geiger  v.  Board  of  Supervisors,  supra,  the  issue 
involved  an  initiative  petition  submitted  to  the  Butte  County 
Board  of  Supervisors  asking  the  Board  of  Supervisors  either  to 
repeal  a  retail  sales  and  use  tax  or  to  submit  the  matter  to 
the  voters.   As  noted  above,  acting  on  the  advice  of  the 
Attorney  General,  the  Butte  County  Board  of  Supervisors 
refused  either  to  repeal  the  tax  or  to  submit  it  to  the 
voters.   In  sustaining  this  refusal  the  court  discussed  at 
length  the  policies  lying  behind  the  constitutional  exemption 
for  tax  levies  from  the  referendum  powers,  stating,  at  839-840, 

Although  it  is  the  general  rule  that  referendum 
provisions  are  to  be  liberally  construed  in  favor 
of  the  reserved  power,  it  is  settled  that 
consideration  must  also  be  given  to  the 
consequences  of  applying  the  rule.   (Citations 
omitted.)   If  essential  governmental  functions 
would  be  seriously  impaired  by  the  referendum 
process,  the  courts,  in  construing  the  applicable 
constitutional  and  statutory  provisions,  will 
assume  that  no  such  result  was  intended. 
(Citations  omitted.)   One  of  the  reasons,  if  not 
the  chief  reason,  why  the  Constitution  excepts 
from  the  referendum  power  acts  of  the  Legislature 
providing  for  tax  levies  or  appropriations  for 
the  usual  current  expenses  of  the  state  is  to 
prevent  disruption  of  its  operations  by 
interference  with  the  administration  of  its 
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fiscal  powers  and  policies.   The  same  reasoning 
applies  to  similar  acts  of  the  county  board  of 
supervisors  and  it  is  particularly  applicable  to 
taxation  under  the  Bradley-Burns  Act  which,  as  we 
have  seen,  provides  for  integrated  systems  of 
local  sales  and  use  taxes.   An  essential  function 
of  a  board  of  supervisors  is  the  management  of 
the  financial  affairs  of  county  government,  which 
involves  the  fixing  of  a  budget  to  be  used  as  the 
basis  for  determining  the  amount  and  rate  of 
taxes  to  be  levied.   Before  the  board  can 
properly  prepare  a  budget,  it  must  be  able  to 
ascertain  with  reasonable  accuracy  the  aunount  of 
income  which  may  be  expected  from  all  sources, 
and,  when  it  has  adopted  ordinances  imposing 
taxes,  it  cannot  make  an  accurate  estimate  unless 
it  knows  whether  the  ordinances  will  become 
effective.   These  are  some  of  the  reasons  why  the 
people  have  entrusted  to  their  elected 
representatives  the  duties  of  managing  their 
financial  affairs  and  of  prescribing  the  method 
of  raising  money. 


The 
a  burden 
raise  mon 
and  maint 
certainty 
essential 
the  publi 
excluding 
as  clear 


sewer  service  charge  in  the  instant  case  is  clearly 
imposed  by  the  Board  of  Supervisors  on  water  users  to 
ies  for  the  public  purpose  of  financing  the  operation 
enance  of  San  Francisco's  sewer  system.   The 

and  reliability  of  this  sewer  service  charge  is 

to  comprehensive,  integrated  public  planning.   Thus, 
c  policy  underlying  the  provision  in  the  Charter 

from  referendery  powers  ordinances  levying  taxes  is 
and  sound  as  that  which  was  upheld  in  Dare  and  Geiger , 


In  view  of  the  foregoing,  you  are  accordingly  advised 
that  the  proposed  initiative  is  not  the  proper  subject  of 
initiative  petition  contemplated  by  the  California 
Constitution  in  Article  II,  Section  9(a),  or  by  the  San 
Francisco  Charter  in  Section  9.108,  supra.   The  Registrar 
should  therefore  decline  to  certify  the  subject  petition  and 
may  not  submit  it  to  the  voters. 


4.   Would  the  placement  on  the  ballot  of  the  subject 
initiative  constitute  an  invalid  and  unconstitutional 
impairment  of  contracts? 
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There  is  another  reason  why  the  Registrar  may  not 
process  the  initiative  petition  proposing  a  repeal  of  the 
sewer  service  charge.   The  United  States  Constitution  provides 
in  Article  I,  Section  10,  cl.  1,  in  relevant  part, 

No  state  shall  .  .  .  pass  any  .  .  .  law  impairing 
the  obligation  of  contracts.   .  .  . 

A  cognate  provision  appears  in  California  Constitution, 
Article  I,  Section  9,  which  provides  in  relevant  part, 

A  .  .  .  law  impairing  the  obligation  of  contracts 
may  not  be  passed. 

This  "contract  clause"  extends  to  public  contracts  in  which 
one  of  the  parties  is  the  governmental  body.   United  States  ex 
rel.  Hoffman  v.  City  of  Quincy  (1867)  4  Wall. 535,  18  L.Ed.  403. 

The  construction  of  a  massive  sewage  treatment  project 
has  been  financed  in  substantial  part  from  revenues  derived 
from  the  issuance  and  sale  by  the  City  and  County  of  San 
Francisco  of  Sewer  Revenue  Bonds.   The  terms  of  the  contract 
between  the  bondholders  and  the  City  are  embodied  in 
Resolution  No.  973-77  of  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  adopted  on  December  12,  1977,  and 

.  .  .  providing  for  the  issuance  of  City  and 
County  of  San  Francisco  sewer  revenue  bonds  and 
of  $55,000,000  of  the  bonds  of  Series  A. 

Article  VI  of  that  Resolution  contains  the  covenants  of  the 
City.   For  the  purposes  of  this  query,  the  relevant  covenants 
are  embodied  in  Section  6.15(a)  of  the  Resolution  which 
provides, 

The  City  shall,  at  all  times  while  any  of  the 
Bonds  remain  outstanding,  fix,  prescribe  and 
collect  rates,  fees  and  charges  in  connection 
with  the  services  and  facilities  furnished  by  the 
Enterprise  so  as  to  yield  Revenues  at  least 
sufficient,  after  making  reasonable  allowances 
for  contingencies  and  error  in  the  estimates,  to 
pay  the  following  amounts  in  the  order  below  set 
forth: 
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(1)  The  interest  on  and  principal  of  the 
Bonds  as  they  become  due  and  payable. 

(2)  All  payments  required  for  compliance  with 
the  terms  of  this  Resolution,  including 
particularly  the  provisions  of  Section  5.02. 

(3)  All  payments  to  meet  any  other 
obligations  of  the  City  which  are  charges,  liens 
or  encumbrances  upon,  or  payable  from,  the 
Revenues. 

(4)  All  current  expenses  of  maintenance  and 
operation  of  the  Enterprise. 

It  is  clear,  then,  that  by  virtue  of  the  express  terms 
of  the  contract  between  the  City  and  the  sewer  revenue 
bondholders  that  the  City  is  bound  to  collect  sufficient 
charges  to  pay  interest  and  principal  to  the  bondholders  and 
to  make  the  payments  required  by  Section  5.02  of  the 
Resolution.   Section  5.02  deals  with  allocation  of  monies  in 
the  revenue  fund  to  special  funds.   Those  special  funds 
include  the  sewer  revenue  bond  interest  fund,  the  sewer 
revenue  bond  retirement  fund,  the  sewer  bond  revenue  reserve 
fund,  the  sewer  system  maintenance  and  operation  fund,  the 
sewer  system  repair  and  replacement  fund  and  the  sewer  revenue 
bond  surplus  revenue  fund.   The  City  is  also  bound  by  the 
covenant  to  pay  all  other  obligations  of  the  City  which  are 
charges,  liens  or  encumbrances  upon  or  payable  from  the 
revenues,  and  finally  to  pay  all  current  expenses  of 
maintenance  and  operation  of  the  enterprise.   The  "enterprise" 
is  defined  in  Section  1.02 (p)  as 

the  whole  and  each  and  every  part  of  the 
municipal  sewage  treatment  and  disposal  system 
and  the  auxiliary  or  related  facilities  of  the 
City  for  the  collection,  treatment  and  disposal 
of  sewage,  waste,  and  storm  water  and  all 
additions,  betterments,  extensions  or 
improvements  to  said  system  or  parts  thereof. 

The  relationship  between  the  power  of  a  governmental 
entity  to  raise  money  through  taxation  or  imposition  of  other 
charges  and  its  contractual  obligations  to  bondholders  who 
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have  relied  on  that  power  is  discussed  at  length  in  United 
States  ex  rel.  Hoffman  v.  City  of  Quincy,  supra,  410, 

When  the  bonds  in  question  were  issued  there 
were  laws  in  force  which  authorized  and  required 
the  collection  of  taxes  sufficient  in  amount  to 
meet  the  interest,  as  it  accrued  from  time  to 
time,  upon  the  entire  debt.   But  for  the  Act  of 
the  14th  of  February,  1863,  there  would  be  no 
difficulty  in  enforcing  them.   The  amount 
permitted  to  be  collected  by  that  Act  will  be 
insufficient;  and  it  is  not  certain  that  anything 
will  be  yielded  applicable  to  that  object.   To 
the  extent  of  the  deficiency  the  obligation  of 
the  contract  will  be  impaired,  and  if  there  be 
nothing  applicable,  it  may  be  regarded  as 
annulled.   A  right  without  a  remedy  is  as  if  it 
were  not.   For  every  beneficial  purpose  it  may  be 
said  not  to  exist. 


It  is  well  settled  that  a  State  may  disable 
itself  by  contract  from  exercising  its  taxing 
power  in  particular  cases.   (Citations  omitted.) 
It  is  equally  clear  that  where  a  State  has 
authorized  a  municipal  corporation  to  contract 
and  to  exercise  the  power  of  local  taxation  to 
the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the 
contract  is  satisfied.   The  State  and  the 
corporation,  in  such  cases,  are  equally  bound. 
The  power  given  becomes  a  trust  which  the  donor 
cannot  annul,  and  which  the  donee  is  bound  to 
execute;  and  neither  the  State  nor  the 
corporation  can  any  more  impair  the  obligation  of 
the  contract  in  this  way  than  in  other. 
(Citations  omitted.) 

The  laws  requiring  taxes  to  the  requisite 
amount  to  be  collected,  in  force  when  the  bonds 
were  issued,  are  still  in  force  for  all  the 
purposes  of  this  case.   The  Act  of  1863  is,  so 
far  as  it  affects  these  bonds,  a  nullity.   It  is 
the  duty  of  the  City  to  impose  and  collect  the 
taxes  in  all  respects  as  if  that  Act  had  not  been 
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passed.   A  different  result  would  leave  nothing 
of  the  contract,  but  an  abstract  right-of  no 
practical  value-and  render  the  protection  of  the 
Constitution  a  shadow  and  a  delusion."   (Emphasis 
added.) 

Ruano  V.  Spellman  (1973)  81  Wash. 2d  820,  505  P. 2d  447 
provides  a  relatively  analogous  factual  situation  and  a 
perceptive  and  cogent  analysis  of  the  very  same  issue  posed  in 
this  case.   King  County,  Washington,  had  by  a  vote  of  its 
electorate,  undertaken  to  build  a  stadium  financed  by  bonds  to 
be  paid  for  by  special  excise  taxes.   The  bonds  were  sold  and 
the  project  was  in  the  administrative  stages  when  certain 
citizens  circulated  an  initiative  petition  to  terminate  the 
project.   A  taxpayers'  action  was  instituted  to  enjoin  the 
county  executive  from  proceeding  with  the  project  until  the 
initiative  was  voted  on.   Interveners,  one  of  whom  was  a 
bondholder,  sought  to  prevent  the  submission  of  the  initiative 
to  the  electorate  claiming  that  either  the  submission  of  the 
initiative  or  its  subsequent  approval  by  the  voters  would 
impair  the  county's  contractual  obligations  to  him  as  a 
bondholder.   The  court  noted  that  the  county, 

.  .  .  irrevocably  covenanted  that  the  proceeds  of 
the  special  excise  tax  .  .  .  were  irrevocably 
pledged  to  the  payment  of  the  principal  of  and 
interest  on  the  bonds.   I^. ,  at  450. 

Said  the  court  at  450-452: 


It  is  fundamental  that  this  prohibition 
reaches  any  form  of  legislative  action,  including 
delegated  legislative  activity  by  a  municipal 
corporation  or  even  direct  action  by  the  people. 
(Citations  omitted.) 

Initiative  No.  5  contains  two  vices  which 
constitute  impairment  of  the  contractual 
obligations  owed  to  the  bondholders.   First,  it 
would  repeal  the  very  authority  by  which  the 
bonds  were  issued.   Intertwined  with  that  is  the 
substantial  doubt  cast  upon  the  special  excise 
tax  which  had  been  irrevocably  committed  to 
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payment  of  the  principal  of  and  interest  on  the 
bonds . 


Thus,  the  initiative  would  create  a  state  of 
affairs  wherein  the  very  authorization  for  the 
bonds,  which  contained  the  irrevocable  pledge  of 
the  special  excise  tax,  would  be  repealed. 
Additionally,  that  same  tax  can  be  levied  solely 
for  the  acquisition,  construction  or  operation  of 
a  stadium  -  a  stadium  which  would  never  exist  if 
initiative  No.  5  passed. 

Appellant  contends,  without  citing  authority, 
that  the  decision  to  terminate  the  stadium  would 
in  no  way  affect  the  levy  of  the  special  excise 
tax.  Yet  substantial  doubt  is  obviously  created 
as  to  the  continued  collection  of  a  tax  which  can 
be  levied  for  a  single  purpose  when  that  purpose 
cannot  be  realized. 

The  situation  is  analogous  to  an  effort  by  the 
legislature  to  repeal  the  authority  to  levy  this 
tax.   That  such  effort  would  be  futile  and  in 
violation  of  the  constitution  is  the  holding  of 
Von  Hoffman  v.  Quincy,  71  U.S.  (4  Wall.)  535, 
554,  18  L.Ed.  403  (1866),  wherein  the  United 
States  Supreme  Court  said: 

■It  is  equally  clear  that  where  a  State  has 
authorized  a  municipal  corporation  to 
contract  and  to  exercise  the  power  of  local 
taxation  to  the  extent  necessary  to  meet 
its  engagements,  the  power  thus  given 
cannot  be  withdrawn  until  the  contract  is 
satisfied. " 


In  a  similar  vein  is  the  holding  of  this  court 
in  Eidemiller  v.  Tacoma,  14  Wash.  376,  44  P.  766 
(1896) ,  where  it  was  held  that  a  city  could  not 
divert  to  another  use  a  particular  fund  from 
which  the  plaintiff's  warrant  was  to  be  paid. 
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Appellant  asserts  that  the  entire  tax  base  of 
King  County  is  security  for  these  general 
obligation  bonds,  and  that  it  will  be  sufficient 
to  sustain  payments  due  thereon.   That  may  well 
be  true,  but  it  is  not  the  contract  entered  into 
with  the  bond  buyers.   The  contract  included  an 
irrevocable  pledge  of  the  special  excise  tax  as 
well  as  any  otherwise  unpledged  revenues  from  the 
stadium  which  might  be  allocated  to  payment  of 
the  bonds. 

The  effect  of  the  initiative  upon  the  bonds 
was  the  subject  of  testimony  by  a  municipal  bond 
expert.   His  testimony  was  specif icallly  accepted 
and  believed  by  the  trial  court.   Be  testified 
that  the  double  source  of  revenue  made  the  bonds 
more  attractive  to  an  investor. 

***** 


That  action,  though  indirect,  which  diminishes 
the  value  of  the  contract  constitutes  a 
prohibited  impairment  is  an  established  rule. 

"And  this  impairment  may  arise  from  the 
direct  terms  of  the  law  or  from  their 
necessary  construction,  since  there  is  no 
difference  in  principle  between  a  law  which 
directly  and  in  terms  impairs  the 
obligation  of  a  contract  and  one  which 
produces  the  same  effect  in  its  plain 
construction  and  practical  operation." 

State  Tax  Comm.  v.  Baltimore  &  O.R.R.,  179  Md. 
125,  134,  17  A. 2d  101,  104  (1941). 

As  early  as  1896,  Eidemiller  v.  Tacoma,  supra, 
this  court  struck  down  an  impairment  which 
diminished  the  value  of  the  contract.   The  United 
States  Supreme  Court  had  earlier  enunciated  a 
similar  standard: 

"One  of  the  tests  that  a  contract  has  been 
impaired  is,  that  its  value  has  by 
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legislation  been  diminished.   It  is  not,  by 
the  Constitution,  to  be  impaired  at  all. 
This  is  not  a  question  of  degree  or  manner 
or  cause,  but  of  encroaching  in  any  respect 

j        on  its  obligation  dispensing  with  any  part 

*        of  its  force." 

Planters  Bank  of  Mississippi  v.  Sharp,  47  U.S.  (6 
How.)  301,  326,  12  L.Ed.  447  (1848). 

j        We  make  it  plain  that  the  issue  of  the 

legality  and  collectability  of  the  special  excise 
tax,  if  initiative  No.  5  were  passed,  is  not 
before  us.   (Emphasis  added.) 

The  Ruano  case  affirms  the  conclusion  stated  herein. 
The  placing  of  the  initiative  ordinance  on  the  ballot  and  even 
its  adoption  in  Ruano  would  not  have  resulted  in  any  defaults, 
vhile,  in  the  instant  case  a  default  may  very  well  result  from 
the  adoption  of  the  subject  initiative.   In  any  case,  the 
placement  of  this  initiative  on  the  ballot  would  clearly  cast 
a  cloud  over  the  value  of  the  bonds  in  question. 

'      Moreover,  the  City  has  a  duty  by  virtue  of  Section  6.08 
3f  Resolution  No.  973-77,  supra,  authorizing  the  issuance  of 
the  bonds.   Pursuant  to  that  Section  the  City  covenants  to 

preserve  and  protect  the  security  of  the  bonds 
and  the  right  of  the  bondholders,  and  warrant  and 
defend  their  rights  against  all  claims  and 
demands  of  all  persons.   From  and  after  the  sale 
and  delivery  of  any  of  the  bonds  of  the  City,  the 
bonds  and  the  coupons  appertaining  thereto  shall 
be  incontestable  by  the  City. 

The  initiative  in  question  purports  to  avoid  the 
impairment  of  contracts  problem  in  Section  2(b)  by  providing, 

In  the  event  that  Section  (a)  is  for  any 
reason  declared  invalid  by  a  court  of  competent 
jurisdiction,  no  fee,  charge  or  tax  assessed  or 
purported  to  be  assessed  upon  the  use  of  sewer 
facilities  shall  be  imposed  or  collected  except 
upon  the  satisfaction  of  debts  and  obligations 
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incurred  for  the  purpose  of  constructing  sewage 
treatment  facilities  prior  to  November  6,  1979. 

The  problem  with  this  attempted  modification  is  that  it  does 
not  take  into  account  fully  the  obligations  of  the  City  under 
Resolution  No.  973-77,  supra.   Section  6.15,  supra,  binds  the 
City  to  pay  interest  and  redemption  from  the  sewer  service 
charges  and  to  make  other  payments  including  the  maintenance 
of  the  reserve  funds  identified  in  Section  5.02,  supra.   Also, 
and  more  importantly,  the  City  has  covenanted  in  this 
Resolution  to  pay  all  current  expenses  of  maintenance  and 
operation  of  the  sewage  treatment  system  out  of  these  sewer 
charge  revenues.   The  impairment  of  the  bondholders'  rights 
embodied  in  the  above-mentioned  covenants  therefore  cannot  be 
avoided  by  exempting  from  the  repeal  monies  needed  to  satisfy 
the  debts  and  obligations  incurred  for  the  purpose  of 
constructing  the  sewage  treatment  facility.   The  contractual 
obligation  of  the  City  to  the  bondholders  extends  beyond 
merely  collecting  monies  necessary  to  pay  interest  in 
redemption  on  the  bonds  and  embraces  as  well  the  commitment  of 
the  City  to  maintain  and  repair  the  system  and  keep  the  system 
in  good  working  order.   As  long  as  there  are  any  outstanding 
bonds  in  this  project  the  City  is  contractually  bound  by 
virtue  of  this  resolution  to  assess  and  collect  sewer  service 
charges  sufficient  to  meet  all  four  of  its  obligations  under 
Section  6.15  of  the  Resolution. 

In  view  of  the  foregoing,  I  have  concluded  that  the 
Registrar  may  not  lawfully  certify  and  submit  to  the  voters 
the  subject  initiative.   That  initiative  lies  outside  the 
initiative  powers  granted  by  the  San  Francisco  Charter  and  its 
submission,  in  and  of  itself,  would  cost  a  cloud  over  the 
lawful  interest  of  bondholders  who  have  purchased  sewer 
revenue  bonds  in  reliance  on  the  unequivocal  covenant  of  the 
City  to  assess  and  collect  sufficient  sewer  service  charges  to 

// 
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pay  interest  and  redemption  on  the  bonds,  maintain  sufficient 
reserves,  and  to  fund  the  maintenance  and  operation  of  the 
sewer  system. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


uty  City  Attorney 


App/cjved ; 


/- 


-V-*^.^-^  ^X-^N^J^'V-t-^  A 


City  Attorney 


ED:ml 


;fy  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G«org*  Agnott, 
City  Attorney 


SUBJECT! 


REQUESTED  BYi 


PREPARED  BY; 
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Lease  of  Property  by  the  San  Francisco 
Unified  School  District  to  the  City  and 
County  of  San  Francisco  When  Portions  of  the 
Land  Comprising  the  Property  Are  Owned  by 
the  City  in  Fee  and  the  Building  on  the 
Property  Was  Built  with  General  Obligation 
Bonds  of  the  City 

Wallace  Wortman,  Director  of  Property, 
Real  Estate  Department 

Kathleen  A.  Foley 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  San  Francisco  Unified  School  District  lease 
property  to  the  City  and  County  of  San  Francisco  for  a  fixed 
amount  when  portions  of  the  land  composing  the  property  are 
owned  by  the  city  in  fee  and  the  building  on  the  property  was 
built  with  funds  generated  by  general  obligation  bonds  issued 
by  the  City  and  County  of  San  Francisco? 

CONCLUSION 

Yes,  when  such  property  has  been  dedicated  by  the  city 
for  school  use  and  the  dedication  has  not  been  revoked  by  the 
school  district. 

ANALYSIS 

Recent  declines  in  the  school  age  population  of  San 
Francisco  have  caused  the  San  Francisco  Unified  School 
District  to  close  certain  schools  for  reasons  of  economy.   One 
such  school  is  Fremont  Elementary  School  (hereinafter  referred 
to  as  "Fremont").   The  land  on  which  the  school  building  is 
located  is  not  owned  in  its  entirety  by  the  school  district. 
The  Fremont  building  was  built  with  funds  generated  by  the 
1948  school  bonds  voted  on  in  the  general  election  on  November 
2,  1948;   the  bonds  were  general  obligation  bonds  of  the  City 
and  County  of  San  Francisco. 


sst^sis 


W—m  2M  aty  Hoi 
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The  land  on  which  Fremont  School  was  built  is  a 
patchwork  of  lots.  The  school  district  owns  approximately 
eighty-five  percent  (85%)  of  the  land  and  the  city  owns  the 
remaining  fifteen  percent  (15%).  The  school  district  at  its 
meeting  of  August  8,  1978,  resolved  to  lease  Fremont  to  the 
city  for  the  use  of  the  San  Francisco  Police  Department.  A 
lease  was  entered  into  by  the  school  district  and  the  city. 
The  base  rent  for  buildings  and  grounds  is  $6,450  per  month. 

Your  office  has  requested  an  opinion  as  to  the  propriety 
of  the  City  paying  rent  on  its  own  property.   You  further 
request  advice  as  to  what  the  city's  legal  rights  are  and  what 
steps  should  be  taken  to  protect  its  interests. 

From  August,  1949,  through  part  of  1952,  the  San 
Francisco  Unified  School  District  and  the  City  and  County  of 
San  Francisco  bought  the  land  which  has  come  to  be  known  as 
Fremont.  Deeds  to  some  lots  were  accepted  by  the  City  and 
County  of  San  Francisco  through  resolutions  of  the  Board  of 
Supervisors.  Deeds  to  other  lots  were  accepted  by  the  city  in 
the  name  of  the  San  Francisco  Unified  School  District,  again 
by  resolution  of  the  Board  of  Supervisors. 

Typical  of  the  wording  of  the  resolutions  whereby  deeds 
were  accepted  in  the  name  of  the  City  and  County  of  San 
Francisco  is  Resolution  No.  8871  passed  at  the  Board  of 
Supervisors  meeting  of  July  18,  1949.   Titled  "Land  Purchase  - 
Silver  Avenue  Elementary  School,  Block  5346  -  Project  No.  17," 
it  reads,  in  part,  as  follows: 

"Resolved,  in  accordance  with  the  written  offers 
on  file  in  the  office  of  the  Director  of  Property 
and  the  recommendation  of  the  Board  of  Education, 
that  the  City  and  County  of  San  Francisco  accept 
deeds  from  the  following  named  parties,  or  the 
legal  owners,  to  the  following  described  real 
property  situated  in  San  Francisco,  California, 
required  for  school  purposes,  and  that  the  sums 
set  forth  opposite  their  names  be  paid  for  said 
lands  from  Appropriation  No.  182-558-17." 
(Emphasis  added.) 

When  title  was  to  be  vested  in  the  school  district.  Board 
of  Supervisors'  resolutions  of  similar  wording  were  passed. 
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However,  in  these  resolutions,  the  city  accepted  the  deeds  "in 
the  name  of  the  San  Francisco  Unified  School  District,  a 
corporation."   (See  Resolution  No.  10088,  titled  "Land  Purchase  - 
School  Project  17.")   In  the  instances  in  which  the  deeds  were 
accepted  in  the  name  of  the  school  district,  the  Board  of 
Education  would  also  pass  resolutions.   (For  instance,  in 
conjunction  with  Resolution  No.  10088,  the  Board  of  Education 
passed  its  Resolution  No.  06-21W3  on  August  31,  1950.) 

The  land  acquired  for  Fremont  in  the  name  of  the  City  and 
County  of  San  Francisco  was  clearly  intended  to  be  used  for 
school  purposes.  The  issuance  of  general  obligation  bonds  in  1948 
for  school  purposes  also  manifests  a  clear  intent  that  funds 
generated  would  be  used  for  school  purposes.  Such  intentions  are 
evidence  of  a  dedication.   A  municipality  may  dedicate  property 
to  a  particular  use  unless  it  is  specifically  restricted  from 
doing  so.   Oakland  v.  Burns 

(1956)  46  Cal.2d  401,  405;  Olmstead  v.  San  Diego  (1932)  124 
Cal.App.  14. 

There  are  two  requisites  for  an  effective  dedication. 
First,  the  owner  of  the  property  must  intend  to  appropriate  and 
devote  the  property  to  the  public  use.   San  Diego  v.  Hall  (1919) , 
180  Cal.  165,  168,  Hihn  v.  Santa  Cruz   (1915)  170  Cal.  436. 
Second,  the  dedication  must  be  accepted. 

Here,  the  Board  of  Supervisors'  resolutions  clearly  show 
the  intent  to  devote  the  land  to  a  particular  public  use.   The 
land  was  purchased  because  it  was  "required  for  school  purposes," 
specifically  for  "School  Project  No.  17."  The  acceptance  of  the 
Board  of  Education  is  obvious  in  the  supervisors'  resolution 
noting  they  are  acting  on  "the  recommendation  of  the  Board  of 
Education."   The  construction  of  the  Fremont  building  with 
general  obligation  bonds  voted  on  as  "school  bonds"  in  1948  and 
the  consolidation  of  certain  city-owned  lots  into  the  Fremont 
grounds  in  the  1950 's  are  further  indications  of  the  Board  of 
Education's  acceptance  of  the  dedication. 

All  of  the  above  indicates  that  there  has  been  a  dedication 
of  certain  real  property  by  the  City  to  the  school 
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district  for  use  as  a  school,  more  particularly,  Fremont.   The 
effect  of  the  offer  of  dedication  made  and  accepted  is  that 
the  one  who  dedicates  may  not  revoke  his  dedication.   Yuba 
City  V.  Consolidated  Mausoleum  Syndicate   (1929)  207  Cal.  587; 
Franscioni  v.  Soledad  Land  and  Water  Co.   (1915)  170  Cal. 
221.   If  property  is  dedicated  to  a  particular  purpose,  it 
cannot  be  diverted  to  another  purposes  except  under  the  power 
of  eminent  domain.  Wattson  v.  Eldridge   (1929)  207  Cal.  314, 
320;   People  v.  Los  Angeles  (1960)   179  Cal.App.2d  558,  564. 
The  property  must  be  used  for  the  purpose  named.   Spinks  v. 
Los  Angeles   (1934)  220  Cal.  366. 

The  Board  of  Education  has  full  control  over  schools  and 
school  property.   Charter  Section  5.100  states: 

"All  of  the  public  schools  of  the  school 
district  of  the  city  and  county  shall  be  under 
the  control  and  management  of  a  board  of 
education.  .  ." 

Further,  Charter  Section  5.101  provides: 

"In  addition  to  the  powers  conferred  by  the 
general  laws  of  the  state  and  other  provisions  of 
this  charter,  the  board  of  education  shall  have 
power  to  establish  and  maintain  such  schools  as 
are  authorized  by  the  laws  of  the  state  as  the 
board  may  determine,  and  to  change,  modify, 
consolidate  or  discontinue  the  same  as  the  public 
welfare  may  require  ..." 

Schools  are  a  matter  of  general  concern  and  are  not  a 
municipal  affair.   Lansing  v.  Board  of  Education  of  San 
Francisco  (1935)  of  Cal.App.2d  211.   Temporary  abandonment  of 
the  use  of  the  property  for  schools  is  not  a  true  abandonment. 
Wheeler  v.  Oakland  (1917)  35  Cal.App.  671,  675.   The  school 
district  could  revoke  the  dedication  made  to  it  by  the  city 
directly,  or  through  a  true  abandonment  of  the  property  for 
school  purposes. 

The  school  district  has  attempted  to  indicate  that  its 
abandonment  of  Fremont  for  use  as  a  school  is  only  temporary. 
The  Board  of  Education's  resolution  of  August  8,  1978,  states 
that  the  district  "has  numerous  school  facilities,  which 
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temporarily  are  not  being  used  for  school  purposes."  Whether 
the  abandonment  is  truly  temporary  or  not  is  a  question  of  fact 
which  could  be  determined  in  a  lawsuit. 

Education  Code  Section  39500  provides  the  Board  of 
Education  the  authorization  to  lease  to  the  city  and  county 
real  property  belonging  to  it  not  needed  at  the  time  of 
transfer  of  possession.   Property  "belonging  to  it,"  is  that 
property  over  which  it  has  management  and  control,  and  it  does 
have  management  and  control  over  public  schools  without  regard 
to  who  has  the  title  to  the  school  property.   (See  Education 
Code  Section  39600.) 

To  summarize,  the  San  Francisco  Unified  School  District 
controls  certain  property  owned  in  fee  by  the  City  and  County 
of  San  Francisco.   The  property  was  dedicated  to  a  particular 
use  for  which  it  is  temporarily  not  needed.   The  Board  of 
Education's  characterization  of  the  surplus  nature  of  the 
property  as  "temporary"  is  subject  to  legal  challenge  but  shall 
be  assumed  to  be  accurate  until  challenged.   Facts  would  have 
to  be  developed  showing  no  reasonable  intent  to  put  the 
property  back  into  school  use  either  because  of  declining 
enrollment  or  structural  deficiencies. 

The  district  is  attempting  to  assert  that  it  has  not 
abandoned  its  acceptance  of  the  city's  dedication  and  the  city 
is  unable  to  revoke  the  dedication. 

Therefore,  I  am  of  the  opinion  that  the  property  in 
question  was  dedicated  for  school  purposes,  has  not  been 
abandoned  by  the  School  District,  and  the  Board  of  Education  is 
authorized  to  lease  the  property  under  its  control  to  the  city 
for  a  fixed  amount. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


APPROVED: 


By  ^( clX.^UjU^>^>  C^      ^^^"^^^ 
KATHLEEN  A.  FOLEY     O 
Deputy  City  Attorney 


7  RF.nRWE  AGNOST  V) 


v/    GEORSE  AGNOST 
City  Attorney 

KAF/c 


GEORGE  AGNOST 
arr  Anonntr 

^     OTYHAU 
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SUBJECT : 

REQUESTED  BY: 
PREPARED  BY: 


What  Constitutes  A  Prohibited  Financial 
Interest  in  a  Contract  in  Violation  of 
Government  Code  Sections  1090  and  1091. 

Fred  Campagnoli,  President,  War  Memorial  Board 
of  Trustees. 

James  L.  Lazarus  and 
Judith  L.  Teichman 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

Do  Government  Code  Sections  1090  and  1091  prohibit  a 
member  of  a  public  board  such  as  the  War  Memorial  Board  of 
Trustees  from  voting  on  a  lease  or  other  contract  between  that 
board  and  a  nonprofit  entity  such  as  the  Symphony  Association 
when  the  member  also  serves  without  compensation  or  other 
material  benefit  on  the  board  of  directors  of  the  nonprofit 
entity? 


No. 


CONCLUSION 


ANALYSIS 


The  San  Francisco  War  Memorial  Board  of  Trustees  is 
comprised  of  eleven  members  appointed  by  the  Mayor  and 
confirmed  by  the  Board  of  Supervisors,  pursuant  to  Charter 
Section  3.610  which  provides  in  relevant  part: 

"In  making  appointments  to  said  board,  the  Mayor 
shall  give  due  consideration  to  veterans  of  all 
wars  in  which  the  United  States  may  have  engaged, 
and  to  such  other  classes  of  persons  who  may  have 
a  special  interest  in  the  purposes  for  which  said 
War  Memorial  is  to  be  constructed  and  maintained." 
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(See  City  Attorney  Opinion  No.  79-37  limiting  the  scope  of  the 
conflict  of  interest  provisions  of  Charter  Section  8.105  as 
applied  to  War  Memorial  Trustees) 

One  of  the  purposes  for  which  the  War  Memorial  was 
constructed  and  is  maintained  is  to  provide  space  for  the 
Symphony.   Research  of  this  office  has  disclosed  that  Board 
members  of  the  Symphony  Association,  a  non-profit  corporation, 
have  always  served  on  the  War  Memorial  Board. 

The  War  Memorial  Board  of  Trustees  enters  into  contracts 
in  the  form  of  leases  with  its  tenants  for  the  use  of  the 
Opera  House.   The  Symphony  Association  is  one  of  the  tenants 
of  the  San  Francisco  War  Memorial  facilities.   This  raises  the 
question  of  whether  the  War  Memorial  Trustees  who  serve  on  the 
Symphony  Association  Board  have  a  "prohibited  interest"  in  the 
contracts  with  the  Symphony  for  conflict  of  interest  purposes 
under  Section  1090  of  the  Government  Code. 

Government  Code  Section  1090  contains  the  basic  conflict 
of  interest  prohibition  with  which  we  are  concerned.   It 
states  in  pertinent  part: 

"Members  of  the  Legislature,  state,  county, 
district,  judicial  district,  and  city  officers  or 
employees  shall  not  be  financially  interested  in 
any  contract  made  by  them  in  their  official 
capacity,  or  by  any  body  or  board  of  which  they 
are  members."   [Emphasis  added.] 

The  word  "financially"  was  added  to  Section  1090  in  1963. 
Prior  to  this  amendment  the  Supreme  Court  held  that: 

"The  instant  statutes  are  concerned  with  any 
interest,  other  than  perhaps  a  remote  or  minimal 
interest,  which  would  prevent  the  officials 
involved  from  exercising  absolute  loyalty  and 
undivided  allegiance  to  the  best  interests  of  the 
city."   [Citations  omitted.]   Stigall  v.  City  of 
Taft  (1962)  58  Cal.2d  565,  569. 

The  effect  of  the  amendment  was  discussed  in  People  v. 
Watson  (1971)  15  C.A.3d  28,  34,  cert.  den.  404  U.S.  850, 
Rehrg.  den.  404  U.S.  961: 
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"The  word  financially  was  added  to  section  1090 
in  1963.   Prior  to  that  time  this  court  in  People 
V.  Darby,  114  Cal.App.2d.  412,  427,  found  the 
wording  of  the  section  sufficiently  definite  and 
certain  to  enable  any  reasonably  intelligent 
person  to  understand  the  meaning  of  interested. 
The  effect  of  the  addition  of  the  word  financially 
to  the  section  has  been  to  make  it  more  precise 
than  was  formerly  the  case.   It  has  now  been  made 
explicit  that  the  prohibition  in  the  section 
against  conflict  of  interest  is  restricted  to 
financial  interest,  and  the  possibility  that  the 
section  might  apply  to  some  other  type  of 
interest  has  been  eliminated  .  .  .  ." 

The  question  presented  here  arises  because  Section  1090 
of  the  Government  Code  provides  for  "remote  interests."   In 
those  cases,  the  member  of  the  board  or  commission  need  only 
note  the  conflict  for  the  record  and  abstain  from  voting.   One 
of  the  described  remote  interests  is  that  of  a  non-salaried 
officer  of  a  nonprofit  corporation.   Section  1091  reads  in 
pertinent  part  as  follows: 

" (a)  an  officer  shall  not  be  deemed  to  be 
interested  in  a  contract  entered  into  by  a  body 
or  board  of  which  he  is  a  member  within  the 
meaning  of  this  article  if  he  has  only  a  remote 
interest  in  the  contract  and  if  the  fact  of  such 
interest  is  disclosed  to  the  body  or  board  of 
which  he  is  a  member  .  .  .  ." 

(b)  as  used  in  this  article  "remote  interest" 
means: 

(1)  that  of  a  nonsalaried  officer  of  a 
nonprofit  corporation;  .... 

"  (c)  the  provisions  of  this  section  shall  not  be 
applicable  to  any  officer  interested  in  a 
contract  who  influences  or  attempts  to  influence 
another  member  of  the  body  or  board  of  which  he 
is  a  member  to  enter  into  the  contract. 

(d)  the  willful  failure  of  an  officer  to 
disclose  the  fact  of  his  interest  in  a  contract 
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pursuant  to  this  section  shall  be  punishable  as 
provided  in  Section  1097." 

Initially  it  may  appear  that  by  deeming  the  interest  of 
a  "non-salaried  officer"  a  "remote  interest",  Section  1091  has 
the  effect  of  making  the  interest  of  non-salaried  officers  a 
prohibited  interest  within  the  meaning  of  Section  1090  unless 
they  disclose  their  interest  and  refrain  from  attempting  to 
influence  the  outcome  of  the  vote  on  a  contract  regardless  of 
the  fact  that  they  are  unsalaried  and  therefore  not  otherwise 
thought  to  have  a  financial  interest.   This  result  would 
render  the  "financially  interested"  qualification  in  Section 
1090  meaningless. 

It  is  a  general  rule  of  statutory  construction  however 
that  statutes  on  the  same  subject  should  be  construed 
together.   Sutherland  Statutory  Construction,  4th  Ed.,  Section 
51.02  states  in  pertinent  part: 

"In  terms  of  legislative  intent,  it  is  assumed 
that  whenever  the  legislature  enacts  a  provision 
it  has  in  mind  previous  statutes  relating  to  the 
same  subject  matter,  wherefore  it  is  held  that  in 
the  absence  of  any  express  repeal  or  amendment 
therein,  the  new  provision  was  enacted  in  accord 
with  the  legislative  policy  embodied  in  those 
prior  statutes,  and  they  all  should  be  construed 
together . 

In  order  to  read  Sections  1090  and  1091  together  and  to 
give  full  effect  to  each  one  must  recognize  that  even  a 
non-salaried  officer  of  a  non-profit  corporation  may  receive 
financial  benefits  from  the  position.   For  example,  a 
non-salaried  officer  of  a  non-profit  corporation  might  enjoy 
free  use  of  an  automobile  or  free  season  box  tickets  for  the 
opera.   Full  effect  can  be  given  to  Sections  1090  and  1091  by 
interpreting  Section  1090  as  prohibiting  any  financial 
interest  including  any  perquisites  such  as  those  which  have 
significant  monetary  value.   As  prohibited  interests  under 
Section  1090,  they  would  be  covered  by  the  provisions  of 
Section  1091,  making  such  interests  "remote  interests"  in  the 
case  of  a  non-salaried  officer  of  a  nonprofit  corporation  who 
reveals  his  or  her  interest  and  refrains  from  attempting  to 
influence  the  outcome  of  the  vote.   This  interpretation  gives 
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meaning  to  both  Sections  1090  and  1091  while  maintaining  and 
preserving  the  legislative  intent  behind  amendments  to  Section 
1090  narrowing  prohibited  interests  to  financial  ones.   We 
think  that  this  is  the  proper  interpretation  of  Section  1090. 

It  is  our  conclusion,  therefore,  that  if  the  members  of 
the  Board  of  Trustees  of  the  War  Memorial  Board  serve  on  the 
board  of  directors  of  one  of  the  nonprofit  corporations  which 
lease  War  Memorial  facilities  receive  financial  remuneration 
or  perquisites  which  have  a  significant  monetary  value,  they 
fall  within  the  prohibitions  of  Section  1090  of  the  Government 
Code.   In  order  to  avail  themselves  of  the  protections  of  the 
remote  interest  provisions  in  Section  1091  they  must  disclose 
their  interest  to  the  War  Memorial  Board.   Further,  consistent 
with  the  requirements  of  Subsection  1091  (c) ,  they  may  not 
influence  or  attempt  to  influence  the  vote  of  another  member 
of  the  public  board  on  which  they  serve. 

We  are  advised  that  the  members  of  your  Board  who  also 
serve  on  the  Symphony  Association  Board  do  not  receive  any 
financial  remuneration  or  perquisites  which  have  a  significant 
monetary  value  from  their  position  on  the  Symphony  Association 
Board.   If  this  is  in  fact  the  case,  their  involvement  with  the 
award  of  these  leases  does  not  bring  them  within  the  prohibition 
of  Section  1090  and  they  may  participate  fully  in  consideration 
and  action  on  the  award  of  contracts.   If,  however,  such  members 
receive  any  financial  benefit  they  should  declare  their  interest 
and  abstain  from  voting  or  participating  in  the  discussion  of 
the  contract. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By.       . 

■-dT^ES  (tjAZ'^Us" 
Deputy  City  Attorney 


JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


3EORGE  AGNOST 

OTV  AnORNET 
OTY  HALL 
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^   OPINION  NO.  79-65 


SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


Applicability  of  San  Francisco  Charter 
Section  8.346  to  Non-Certificated 
employees  of  the  San  Francisco  Unified 
School  District 

Darrell  J-  Salomon,  President,  Civil 
Service  Commission 

Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  San  Francisco  Charter  Section  8.346  which  prohibits 
strikes  by  City  employees  and  provides  for  the  compulsory  dis- 
missal of  employees  who  have  engaged  in  strikes  apply  to  para- 
professionals  employed  by  the  School  District? 

CONCLUSION 


No. 


ANALYSIS 


The  San  Francisco  Unified  School  District  employs,  in  addition 
to  certificated  employees,  various  classified  employees.   Three 
civil  service  classifications  currently  work  in  the  school  district; 
they  are  class  3593  Instruction  Aide  I,  class  3594  Instructional 
Aide  II  and  class  3596  School  Security  Aide.   These  employees  are 
commonly  referred  to  as  paraprofessionals . 

Educational  Code  45318  provides, 

"In  every  school  district  coterminous  with 
the  boundaries  of  a  city  and  county,  employees 
not  employed  in  positions  requiring  certifica- 
tion qualifications  shall  be  employed,  if  the 
city  and  county  has  a  charter  providing  for  a 
merit  system  of  employment,  pursuant  to  the 


ever  \   ::j(j 
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provisions  of  such  charter  providing  for  such 
system  and  shall,  in  all  respects,  be  subject 
to,  and  have  all  rights  granted  by,  such  pro- 
visions; provided,  however,  that  the  governing 
board  of  the  school  district  shall  have  the 
right  to  fix  the  duties  of  all  of  its  non- 
certificated  employees." 

See  also  San  Francisco  Charter  Section  5.101  which  provides  in 
relevant  part: 

"Non  teaching  and  non-technical  positions  not 
required  by  law  to  be  filled  by  a  person 
holding  a  teaching  or  other  certificate  as 
required  by  law,  shall  be  employed  under  the 
civil  service  provisions  of  this  charter  and 
the  compensations  of  such  persons  shall  be 
fixed  in  accordance  with  the  salary  standard- 
ization provisions  of  this  charter." 

Since  San  Francisco's  Unified  School  District  boundaries  are 
coextensive  with  the  boundaries  of  the  City  and  County  and  since 
this  section  provides  that  in  all  respects  non-certificated  employees 
shall  be  subject  to  and  have  all  the  rights  granted  by  the  provisions 
of  the  San  Francisco  Charter  setting  down  a  merit  system  employment, 
your  question  relates  to  the  applicability  of  San  Francisco  Charter 
Section  8.346  which  prohibits  strikes  and  provides  for  the  compul- 
sory dismissal  of  those  employees  who  are  found  to  have  engaged  in 
a  strike. 

That  section  provides  in  relevant  part, 

"No  person  holding  a  position  by  appointment 
or  employment  under  Civil  Service  provisions 
of  this  charter,  ....  nor  shall  any  municipal 
employee  cause,  instigates,  or  afford  leader- 
ship to  a  strike  against  the  City  and  County 
of  San  Francisco.   (emphasis  added) 

Section  8.346  thereafter  makes  provision  for  the  convening  of 
a  "special  committee"  in  the  event  of  a  strike.   As  President  of 
the  Civil  Service  Commission  you  serve  as  ex-officio  president  of 
that  committee.   Charter  Section  8.346  compels  the  committee  to 
institute  dismissal  procedures  against  those  employed  who  violates 
the  prohibition  against  engaging  in  a  strike. 
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Your  question  relates  to  the  applicability  of  this  section 
to  paraprofessionals  who  engage  in  a  strike  against  the  school 
district.   As  noted  above,  Section  8.346  prohibits  persons  hold- 
ing positions  by  appointment  or  employment  under  civil  service 
provisions  of  the  San  Francisco  Charter  from  engaging  in  strikes 
against  the  City  and  County  of  San  Francisco. 

Though  employed  pursuant  to  the  Civil  Service  provisions  of 
the  San  Francisco  Charter,  the  paraprofessionals  who  work  for  the 
San  Francisco  Unified  School  Districts  are  not  employees  of  the 
City  and  County  of  San  Francisco.   The  San  Francisco  Unified 
School  Districts  and  the  City  and  County  of  San  Francisco  are 
separate  and  distinct  entities.   Esberq  v  Badaracco  202  Cal.llO 
259P730.   Therefore  a  paraprofessional  employee  of  the  San  Francisco 
Unified  School  District  who  engages  in  a  strike  against  the  District, 
is  not  engaging  in  a  strike  against  the  City  and  County  of  San 
Francisco  and  is  therefore  not  subject  to  the  prohibition  of  San 
Francisco  Charter  Section  8.346. 

Accordingly,  you  are  advised  that  the  special  committee  con- 
templated by  Section  8.346  has  no  powers  or  duties  with  regard 
to  strikes  by  paraprofessionals  employed  by  the  San  Francisco 
Unified  School  Districts. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


.venthal 

/*\  Deputy  City  Attorney 

APPROVED: 


GEORGE  AG«OST 
City  Attorney 


BED/ay 
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OORSE  AGNOST 
orr  Anoft>«y 
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SUBJECT: 
REQUESTED   BY: 

PREPARED  BY: 


Right  of  City  to  Appoint  CETA  Employees 
without  Concurrence  of  Labor  Organization); 

Honorable  Dianne  Peinatein 
Mayor  of  the  City  and  County  of 
San  Francisco 

Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTION   PRESENTED 

Whether  the  City  muat  obtain  approval  of  a  labor 
organization  for  appointment  of  CETA  employees. 


CONCLUSION 


No. 


ANALYSIS 

The  City  employs  140  Field  Conservation  Aides  who 
are  assigned  for  work  at  the  Recreation  and  Park  Department. 
Laborers'  Union,  Local  261,  representing  gardeners  and 
assistant  gardeners,  has  objected  to  the  employment  of  the 
CETA  personnel  and  a  najority  of  the  City  employee  members 
of  the  union  have  voted  for  a  complete  elimination  of  the  CETA 
Field  Conservation  Aide  positions. 

The  Federal  rules  and  regulations  governing  employment 
of  CETA  personnel  contain  provisions  relating  to  labor 
organization  consultation  or  concurrence  for  placement  of 
CETA  employees  (Section  676.24,  Federal  Register,  Vol.  44, 
No.  65,  dated  April  3,  1979).   Section  676.24  generally 
provides  that  labor  organizations  are  to  be  included  in  the 
planning  and  design  of  CETA  programs  and  activities  and,  in 
addition,  prime  sponsors  shall: 


.Tq3G  eiH^MUDOQ 
O08IDMAa^  MAB 


Bon.  Dianne  Feinstein 
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•(2)   obtain  written  concurrence  from 
the  appropriate  bargaining  agent  where  a 
collective  bargaining  agreement  exists  vith 
JSi  ««rMcipating  employer  covering  occupations 
S%5t^  trainiSI  or^u^sidized  employment  is 
proposed. " 

Employees  of  the  City  ««  ^^'^,f,,!*;/nSt!uef  of' 
have  thf^ight  to  form,  join  and  P^^^^^il^J*  Jl/havlihe 
imrioyee  organization,  but  •"Pi^Jtpate  in  ihJ  Ictitlties  of 
right  to  refuse  to  join  «>^  PJJJ^^Pf  ^q?  toployee  Relations 
•mployee  organitations"  /S««^^iJ"  "*  ;°^;  ™?i,co) .  The  above- 
Srdinince  of  the  City  and  County  of  San  Franci.c;     ^^^^^^^ 

quoted  provision  of  Section  676.24  ^f^^.^JJ^on  only  where 
?equire  union  co"C^^*^=*.^°^  "!t  exists  with  the  participating 
•a  collective  bargaining  jgrej^^^^J  Ian  Francisco  does  not  have 
employer."   The  City.and  County  of  San  ^rancisc  ^^  ^^^^^^^^ 
.  collective  bargaining  agreement  with  J^ ^         to  seek  or 
and  therefore,  i«  "y^P^J^IJl  f^l   c^ntin^d  employment  of  CETA 
Jtririon^rr^vrtiofx^dn^rihrL^reation  and  ParK  Department. 

Very  truly  yours. 


GEORGE  XGNOST 
City  Attorney 


By 


-22i^M 


Deputy  City  Attorney 


■/  city  AttStney 


fhr^ 


MCK: CSS 


I>«GE  AGNOST 

Orr  ATTOtNT' 
OTTHAU 


crry  and  county  of  san  francisco 
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SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


Authority  of  Civil  Service  Cominission 

to  Augment  Existing  Eligible  Lists  Pursuant 

to  the  Office  of  Revenue  Sharing  Compliance 

Agreement 

John  J.  Walsh 

General  Manager,  Personnel 

Philip  S.  Ward 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Civil  Service  Commission  modify  existing  eligible 
lists  by  adding  persons  thereto  in  an  effort  to  remedy 
underutilization  of  minority  group  members  protected  under 
federal  and  state  law? 


Yes. 


CONCLUSION 


ANALYSIS 


On  July  2,  1979,  the  Civil  Service  Commission  approved  a 
Compliance  Agreement  which  had  been  entered  into  between  the 
Mayor  of  the  City  and  County  of  San  Francisco  and  the  Office  of 
Revenue  Sharing,  Department  of  the  Treasury.  This  agreement 
served  to  resolve  charges  that  the  City  was  engaging  in  acts  of 
discrimination  in  violation  of  the  State  and  Local  Fiscal 
Assistance  Act  of  1972,  as  amended.   One  of  the  provisions  of  the 
Compliance  Agreement  approved  by  the  Commission  specified  that 
fi.e  identified  eligible  lists  were  deemed  to  be  underutilized 
for  Hispanics.   As  a  consequence,  the  Commission  agreed  that  it 
would  suspend  making  appointments  from  any  of  the  five  lists 
ur.\ess  and  until  it  conducted  a  new  selection  procedure  for 
pe; sons  precluded  from  participating  in  the  examination  process 
from  w>-.ch  the  existing  list  had  been  developed. 


Tq3Q  STH3ftiU0Oa 
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rohn  J.  Walsh 

..  aoobt  the  C=™.iB.ion  una^stoo^  t-t  t',,,^...,.ent.tion- 
Provision  was  designea  to  ""'f^" J'^Se^ltgibles  on  the  five 

Jt^st^nrip^otnt^ents  could  then  resume.  ^ 

The  Charter  of  the  City  and  County  of  San  Franc isco^^^^^^^ 

vehicle  by  wSich  the  City  -^^^P^^.^^Jed  ly  the  ^Institution  of 
rowers  over  "municipal  affairs  conferred  by^t^^  ^^^^^^^^ 

?Se  State  of  .Calif ornxa.  ^^|/^^/^|^nti^^  '' 

rnn-t    fi-^»^rfifiinq   Co.    v.    Ci^y   »!} 

ifl72d-5l67T2r(1939): 

-The   foregoing  cited  "ses  leave  no  doubt 

,,at  such  a  f^"/,the"ariirtru^ent%hich 

Tempts  rh^  P-,vUege  S-nted  by  t^^^  ^^,, 

--UrU^SuSL!^         1ahpe?i?/i-^ 
otherwise   «"^f  ""^iJtionf  Spon  the  exercise 
limitations  and  restrictions   ^         ^^^ 
of   the  powers  so  granted  and  J^c  P 

Therefore  any  ^^^^  P^^^US  by  the  municipality, 
forbidden  may  be  e'^^rciseo  oy  ^.j^^se 

and  any  lin^i^'^^SSen  specified   in  the  charter." 

only  which  have  been  specitiea  ^  ^^  ^ 

rth=oi!?runa»'^°e  "iiforni.  Constuut.on.   ^The^ 

?Ln:s^pr.=^!utn£s  c-°-^i^i^.-rr.y;t  Jrg^^o^ 

the  Civil  service  Com;'"'it'';rea  it  deems  appropriate,  subject  to 

!^:rtrtUrs:?"«o?tri^''Ue'ch,.te.. 
. -'=  t^ir«hrn%roirtrorif°crv!i7i4»ijo«f  s^^Lsion 

Commission  that  when  viw^a     procedural  rules  of  tne  uw   .-ide 
feaer.l  1«  J»"%^=|ro1  i  Ch«?«  Provision)  sh.U  be  set  .side 
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the  Charter  and  a  provision  of  an  agreement  with  a  federal  civil 
rights  enforcement  agency,  the  agreement  should  be  honored  absent 
a  clear  expression  in  the  Charter  to  the  contrary. 

When  the  Compliance  Agreement  was  being  negotiated,  the 
staff  of  the  Commission  advised  this  office  that  it  knew  of  no 
Charter  provision  that  would  prohibit  augmenting  eligible  lists 
in  cases  where  discrimination  may  have  affected  the  selection 
process.   Nor  has  this  office  discovered  such  a  provision.   When 
the  Commission  considered  approving  the  Compliance  Agreement,  it 
was  so  advised  by  this  office.   No  single  Charter  section  or 
combination  of  sections  so  clearly  limits  the  authority  of  the 
Commission  in  this  regard  that  it  is  precluded  from  complying 
with  Federal  law  by  carrying  out  the  augmentation  provision  of 
the  Compliance  Agreement. 

You  are  so  advised. 

Very  truly  yours. 


't^S.   Ur^ 


PHILIlj*  S.  WARD 
Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 


PSW/c 
3476b 


EORGE  ACNOST 
OTyAno«N£y 

OTYHAU 


Ory  AND  COUNTY  OF  SAN  FRANCISCO 


October   10,    19  79 


OPINION   NO.    79-6  8 


DOCUMENTS  DEPT. 

DtC     71979 

SAN  FRANCISCO 
PUBL'C  LIBRARY 


SUBJECT : 

REQUESTED  BY: 
PREPARED  BY: 


Payment  of  Lost  Salary  to  a  Probationary 
Employee  Who  is  Terminated  and  then 
Reappointed 

Civil  Service  Commission 

Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  Civil  Service  Commission  has  the  power  to 
award  back  pay  to  a  probationary  employee  who  has  been  terminated 
and  is  thereafter  reinstated  to  the  eligible  list  for  further 
appointment  under  Section  8.340  of  the  Charter. 


CONCLUSION 

No,  since  the  termination  in  question  is  not  the 
exercise  of  constitutionally  protected  rights. 


ANALYSIS 

Ms.  Jones  was  terminated  during  the  probationary  period 
that  she  was  serving  to  the  entrance  position  of  299  8  Assistant 
to  the  Director  of  the  Commission  on  Aging.   The  Civil  Service 
inquired  into  the  termination  as  provided  for  in  Section  8.340 
of  the  Charter  and  it  ordered  that  she  be  returned  to  the 
eligible  list  not  under  waiver.   The  2998  Assistant  to  the 
Director  position  is  the  only  one  in  the  city  and  county  govern- 
ment.  Ms.  Jones  was  therefore  certified  again  to  the  same 
position  from  which  she  was  terminated  but  under  a  new  appointing 
officer  since  the  former  Executive  Director  had  been  removed  by 
the  Commission  on  Aging.   Ms.  Jones  has  requested  the  salary 
that  she  lost  due  to  the  termination.   She  claims  that  the  dismissal 
was  illegal  since  it  was  due  to  her  exercise  of  First  Amendment  rights, 
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A  review  of  the  file  forwarded  by  you  to  this  office 
reveals  that  the  employee  was  terminated  during  her  probationary 
period  for  alleged  insubordination  and  incompetence.   The 
insubordination  consisted  of  Ms.  Jones'  surprise  appearance 
before  a  committee  of  the  Board  of  Supervisors  in  which  the 
employee  complained  that  her  appointing  officer  did  not  assign 
to  her  tasks  which  she  thought  were  commensurate  with  the  position 
of  Assistant  to  the  Director.   The  appointing  officer  further 
stated  in  her  letter  terminating  Ms.  Jones  that  at  various  times 
Ms.  Jones  had  been  defiant  and  refused  to  carry  out  orders. 
Further,  it  was  alleged  by  the  appointing  officer  that  Ms.  Jones 
called  Commissioners  on  Aging  and  complained  about  her  dis- 
satisfaction with  work  assignments. 

A  further  ground  for  the  termination  was  incompetence. 
The  appointing  officer  claims  that  Ms.  Jones  could  not  manage 
administrative  duties  relating  to  her  required  assignments. 

Section  8.340  of  the  Charter  provides  that  the  Civil 
Service  Commission  shall  inquire  into  the  termination  of  an 
employee  during  the  probationary  period.   If  the  termination  is 
from  an  entrance  position,  the  Civil  Service  Commission  has  the 
power  to  (1)  declare  that  person  dismissed  or  (2)  may  return  the 
name  of  the  person  to  the  list  of  eligibles  under  such  conditions 
for  a  further  appointment  as  the  Commission  may  deem  just.   The 
Civil  Service  Commission  has  no  power  to  award  back  salary  for 
arbitrary  or  improper  terminations  of  entrance  level  probationers. 

Even  though  the  Civil  Service  Commission  is  not  authorized 
to  award  back  salary  when  it  determines  that  a  termination  of  a 
probationer  has  been  improper,  it  is  generally  held  that  if  the 
termination  was  due  to  exercise  of  a   constitutionally  protected 
right  then  there  would  be  no  grounds  for  the  termination.   (See 
Pickering  v.  Board  of  Education,  391  U.S.  563  (1968).)    In  such 
instances,  the  termination  would  not  be  supported  under  the  law 
and  the  award  of  back  pay  would  be  appropriate  since,  'in  fact, 
the  termination  was  not  a  legal  act. 

In  the  case  of  Pickering  v.  Board  of  Education,  391  U.S. 
563  (1968),  a  school  teacher  was  dismissed  for  writing  a  letter 
to  the  editor  of  a  newspaper  criticizing  the  manner  in  which  the 
school  district  superintendent  and  board  of  education  proposed  to 
raise  new  revenue  for  the  schools.   After  the  publication,  the 
school  board  determined  that  the  teacher's  conduct  in  writing  the 
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setter  was   ^etri.ental  to  t.e  emcient  oper^^^  ^Lft^ef^ ' 

district   and  J^^.f^^^J|f^^° ting  was  protected  free   speech 
that  the  teacher's   letter  ^^^^^^^     ^^^^observed  that  . 

under  the  First  Amendment.        ^he  courr  ^^^^  „ade   m 

Se  teacher's   criticisms  °^  ,^^.  ^^^°°^her 's  ability  to  properly 
^od  faith   and  did  not   impede  H^^  ^^^f  J^^^ot   shoin  by   the 
perform  his   teaching   f;;^^^^:,^^^^' exercise   of  First  Amendment 
b"s  rdJe^r^^ly'afLrt^d^t^f rener^operation  of   the   school 

r^'^However,    the   Supreme  Court^recognized  that  u^dej  certain 
rrrt^t^d^rr:;  ifeicL-i^rcSu/t^rtirpk^  case  Observed 
at  pp.    569-570: 

-The   statements  are   in  no  w^y/i^^^^^?. 
towardfSny  person  with  Whom  appe     ant  vould^^ 

normally  be   ^\Jf^^^^^^\f  question  of  maintaining 
work  as   a  teacher,      ^^^f,^^?  ^^^.^periors  or  harmony 
either  discipline  by   ^^^J^f^ere       Appellant's 
among  coworkers   is  presented^here.^^App  ^^^^    ^^  ^ 

employment  ^^1^^^°^^^^^^ Jth  the   superintendent  are 

functioning. 

..e  termination  of  f :  -rpetrnL^^Mtt^roLrorupfrdr^ 
namely,  insubordination  and  incompetence.     ^^^^^^^^n   on  Aging. 

position  as  Assistant  to  the  ^^5^^^^°^  °^y^  trust  and  confidence 
I   department  head  should  have  the  loyalty^  tr      ^^^  .^  ^ 

of  that  person's  i">^^^^/^!/^°;^^k  in  harmony  with  her  superior 
position  which  required  her  to  worK  in      ^^e^t.   When  the 
in  order  to  carry  out  the  P°l^^y  ^|^^^  Board  of  Supervisors 
employee  voluntarily  ^PP^^f.^.^^^^iti^zed  her  superior  over  the 
without  a  subpoena  and  P^^J^^^^ J^f  ^-^Sas  not,  in  my  opinion, 
assignment  of  administrative  ^^^^";^^\   the  First  Amendment. 
an  expression  of  free  ^peech  protected^y  t         ^^^  3j,ould 
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effectively  administer  ^^^^  ^^J^J^^^^^  l^   matters  relating 

the  Director  by  the  Assistant  Director  on 

S  the  subordinate's  work  assignments  is  disruptiv^^^^ 

c?ose  working  relationship  ^^^^^"^J^^^f  ^?Se  p^lic 

of  that  office.   Therefore   in  my  opinion  the  p^^  ^^^^^i^^te 

^p^rt^rte^fref  s^pLS\rdrr^Sf /irsr^endment  (See  Pi^kerinZ 

vs.  Board  of  Education,  supra) . 

A  further  ground  for  the  ter^^n.tlon  v«  the^alleged 

ri?nrir,"l^afM^^%^L"r.rte?^n> UfS^llly  for  e.er=ise 
of  a  conititutionally  protected  right. 

It  is  therefore  my  "-^^^-^.f ^Lflf^-^-ef « 
Cormission  had  the  power  to  "^J^J"  '^^"t^I^f  to  the  same 
the  list  of  eligibles  for  !j|th|r^PPOintme^  ^^^  ^^  ^^^^^^ 

position.  However,  ""=^„!^ttutiSiallY  protected  right,  it 
If   the  exercise  of  any  """^^utionally^.  ^^.  ^^  ^^^^  ^^^ 

is  my  opinion  that  J^i^^^^^^i^^^lor  the  three-week  period  during 
^icrM^!  r=ni:"as'SSUloye'^  ^ue  to  the  termination. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

■  By  _%^^^^i£^j24#^^ 
^^  -  ^^    MICHAEL  C.  KILLLLLA 

Deputy  City  Attorney 
APPROVED : 


City  Attornei,- 


MCK:C8S 
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^    OPINION   NO.    79-69 

REQUESTED  BY:      James  H.    Johnson 

Director  ,  _. 

Mayor's  Office  of  Coroaunity  Development 

DOCUMENTS  DEPT. 

copPATiED  BY*        Margaret  H.   Heiser 

PREPARED  BY.        «^^g^^  ^^^^  Attorney  DEC      71979 

SAN  FRANCISCO 
PUBLIC  LIBRARY 

gUESTIQN  PRESENTED 

•  IS  the  procedure  for  preparing  an  application  for  «  S^ant 
^   liii^l   ?  of  the  Housing  and  Coinnunity  Development  Act,  42  DSC 
T^Tl     It  s^q",  as  Amended,  'governed  by  Section  6.205  of  the 
CharUrBTth;  City  and  County  of  San  francisco? 

CONCLUSION 


No. 

ANALYSIS 


c  -jn^  ftf  the  San  Francisco  Charter,  which  sets  forth 
Section  6.205  of  ^^^.J*"^;^?^^;^  Supervisors  in  the  process 
the  powers  «"J.f^^i".°^iS*af  budget,  is  a  subsection  of  Article 
of  preparing  the  City  s  *"""^  °"°|'.ihe  Budget  and  Fiscal  Admin- 
VI  of  the  Charter  which  establishes   Tne  Buag       Charter  states 

istration-  for  San  ^"P^J^^e-^.^^^'SSlY  1  of  each  year,  and  See- 
that  the  fiscal  y««^^^»^i^?!?';hrp?Scedure  fo?  preparation  of  the 
tion  6.200,  et_Bea.  ^ets  forth  the  proceaur      f    ^^^^.^  ^^^ 
annual  budget.  Under  Section  6.200,  departments     ^^^^^^^^^^ 
estimates  to  the  Controller  and  the  Controller  «         .^  ^^^^ 

these  estimates  and  submit  J^e^^^.f^^^^J^n^olidated  budget  esti- 
obligated  by  Section  6.203  to  submit  the  conso        ordinance  to 

mates,  a  proposed  budget  »"J^^f  *"S"?j5*P?ovides  a  timetable  for 
the  Board  of  Supervisors.   Section  6.205  previa         ^^^  finally 

the  Board  of  Supervisors  to  *»°lf ^J?"^"?!.°Snce!  Section  6.205 
adopt  it  and  the  fj;;^l^PP^°P^,^|S^°^rsoi2  may  decrease  or  reject 
also  provides  that  ^he  Board  of  Supervisor    y  ^^crease  any 
any  ilem  in  the  proposed  ^"J^et,  but  shall  not     ^^^erials,^ 
amJunt  or  add  a"y"??uil*?er?ic«!??inirss  "quested  in  writing 
supplies,  or  contractual  services^...  u        ^^^^  sections  of  the 
in  writing  so  ^o  do  by  the  mayor^   In  sno^^,^^  ^^^  preparation  of 
fhriSiuti^!:rbiafet\nrin"nrafippr?priation  ordinance. 


.7^30  SrW3MUDOa 
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Janes  H.  Johnson 


OPiNlUTi  TIO.  79-B9 

2  October  9,  1979 


The  preparation  of  an  application  for  a  grant  under  Title  I 
of  the  Housing  and  Community  Development  Act,  42  DSC.  5301,  |t 
bL   is  clearly,  however,  not  an  activity  which  is  part  of  this 
SSuil  budget  preparation  and  therefore  is  not  governed  by  the 
aESve  sections  of  the  Charter.  The  Cotaunity  Development  Block 
Gzlnt    (CDBG)  Program  established  by  42  USC  5301,  et^eg. ,  is  a 
federal  program  operated  by  the  United  States  Department  of  Hous- 
ing and  Drbin  Development  (HUD)   Block  grant  funds  are  aw^^^jd  to 
iScal  governments  pursuant  to  the  application  procedure  set  forth 
in  42  use  5304  and  applicable  HOD  regulations.   Grant  funds  are  • 
made  available  only  after  the  Secretary  of  HUD  ascertains  that  the 
S?oceSu?es  set  ISrlh  in  42  USC  5304,  including  adequate  citizen 
parUcipHion,  have  been  followed.   Such  grants  are  made  for  a 
fiscal  year  beginning  on  February  1,  not  July  1. 

While  local  governments  are  directed  to  include  "revenue 
sharing"  funds  in  their  established  budget  procedures,  see  31 
r  PR  51  15.  the  following  excerpt  from  the  Senate  Report  on  the 
H;u;i;g  aid  community  Development  Act  of  1974  '3«"5"s^"tes  that 
Congress  did  not  intend  that  the  CDBG  funds  be  made  available  in 
the  same  manner  as  "revenue  sharing"  funds. 

"Grants  should  be  made  only  on  the  basis  of  an  ap- 
plication which  the  Secretary  approves  as  fulfilling  the 
obiectives  and  the  requirements  of  the  act.   The  Commit- 
tee rejected  a  revenue  sharing  principle  of  no  strings 
attached  to  grants-in-aid vfor  community  development.   It 
adopted,  instead,  the  principle  that  funds  authorized  and 
appropriated  by  the  Congress  should  achieve  national,  as 
well  as  local,  objectives.   .  .  .  localities  .  .  .  would 
be  reauired  to  submit  applications  demonstrating  a  need 
for  Federal  assistance  and  a  program  to  meet  the  purposes 
of  the  chapter.   The  Secretary  would  be  required  to 
approve  the  applications  before  making  grants  jnd  to 
monitor  the  conduct  of  the  program."   1974  U.S.  Code 
Cong,  i   Admin.  News  at  p.  4325 

Although  the  City  application  for  CDBG  funds  is  currently 
being  prepared  as  a  detailed  line  item  budget  similar  to  the  City's 
aniual  budget,  it  is  not  part  of  the  annual  budget  because,  as  the 
fS?egiing  llmonstri?es,  it  is  only  an  application  for  ^rant  funds 
subject  to  HUD  approval.   Since  the  fiscal  year  for  these  grant 
funds  begins  on  February  1,  this  fiscal  year  does  not  even  corres- 
pond with  that  of  the  City  budget. 
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The  provisions  of  the  Charter  relating  to  preparation  of  the 
annual  budget  and  annual  appropriation  ordinance  do  not  specific- 
ally include  preparation  of  an  application  for  federal  grants  such 
as  the  CDBG  grant.   The  Charter  of  the  City  and  County  of  San 
Francisco  is  an  instrument  of  limitations  and  restrictions  upon 
the  exercise  of  powers  relating  to  municipal  affairs.   West  Coast 
Advertising  Company  v.  The  Citv  and  County  of  San  Francisco  (1939) 
14  Cal.2d  516,  525.   Any  limitations  of  this  power  are  only  those 
vhi«b  have  been  specified  in  the  Charter.   Id.  at  524.   Therefore, 
the  limitations  which  the  Charter  imposes  upon  the  budget  process, 
including  those  imposed  upon  the  Board  of  Supervisors  by  Section 
4,205,  apply  only  to  the  annual  budget  process  and  not  to  this 
grant  application  procedure. 

Preparation  of  applications  for  federal,  state  or  other  grants 
is  regulated  only  by  Section  10.170  of  the  San  Francisco  Adminis- 
trative Code.   This  section  requires  that  all  applications  for 
grants  be  recommended  by  the  Mayor  who  shall  transmit  the  applica- 
tion to  the  Board  of  Supervisors  for  its  review  and  approval.   This 
Administrative  Code  section  does  not  require  that  the  detailed 
budget  preparation  provisions  set  forth  in  the  Charter  be  followed 
in  the  preparation  of  grant  applications.   Therefore,  there  is  no 
legal  requirement  that  the  Board  of  Supervisors  follow  Section 
6.205  of  the  Charter  in  its  approval  of  the  CDBG  grant  application. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


X 


r'.^f^t^i'ue^ 


■ri^^^,. 


MargT^t   H.    Heiser 
Deputy  City  Attorney 


u^^~ 


rtrin/sd 

IPPROVED: 


GEORGE  AGNOST 
City  Jlttorney 


crry  and  county  of  san  francisco 


eO«GE  AGNOST 

on- Ano«KT 

anr  MAU. 
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.^OPINION  NO.  79-  70 


SUBJECT : 


REQUESTED  BY 


PREPARED  BY 


Jurisdiction  over  the  Great  Highway 
between  Lincoln  Wav  and  Point  Lobos 


P^i  Y.  Okanoto 
Director  of  Planning 

Ed.-.und  A.  Bacigalupi 
Deputy  City  Attorney 


QUESTION  PRESENTED 


DOCUMENTS  DEPT. 
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SAN  FRANCISCO 
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Which  department  of  the  City  and  County  of  San  Francisco  has 
jurisdiction  over  the  Great  Highway  between  Lincoln  VJay  on  the 
south  and  Point  Lobos  on  the  north? 

CONCLUSION 

The  Recreation  and  Park  Conrission  has  jurisdiction  over  the 
Great  Highway  between  Lincoln  Way  and  Point  Lobos. 


City  Attorney's  Opinion  No 

Highway  fror.  Lincoln  Avenue  so 
the  jurisdiction  df  the  Recrea 
conclusion  was  reached  only  af 
legislative  history  of  the  Gre 
tial  legislation  which  set  asi 
a  public  highway.  That  legisl 
of  Supervisors  of  October  8,  1 
No.  80 C  of  the  Board  of  Super\' 
Land  Map} ,  and  an  Act  of  the  S 
Statute's  of  1868,  Chapter  331. 


a:;.\iys7.s 

.  79-18  concluded  that  the  Great 
uth  to  Sloat  Boulevard  was  under 
tion  and  Park  Cornr.ission.   That 
ter  a  detailed  analysis  of  the 
at  Highway,  coreinencing  with  the  ini- 
de  the  land  area  in  issue  for  use  as 
ation  is  Order  No.  733  of  the  Board 
866  (Outside  Land  Ordinance) ,  Order 
isors  of  January  14,  1868   (Outside 
tate  Legislature  of  March  27,  1868, 


As  pointed  out  in  City  Attorney's  Opinion  No.  79-18,  Section  9 
of  Order  8  00  (Outside  Land  Map) ,  the  land  labeled  Great  Highway  is 
delineated  as  that  area  south  of  a  line  drawn  through  Seal  Roc);  in 
an  easterly  direction  amd  west  of  a  line  easterly  a  itiiniinuiTi  of  200 
feet  fror.  the  ordinary  high  water  mark.   That  line  which  is  drawn 
through  Seal  Rock  in  an  easterly  direction  is  the  line,  according 
to  the  Department  of  Public  Works  survey  section,  where  Great 
Highway  and  Point  Lobos  presently  meet.   Therefore,  it  is  clearly 
apparent  that  the  area  which  was  set  forth  as  the  Great  Highway 
in  the  legislation  reviewed  in  the  aforementioned  opinion  com- 
menced on  the  north  at  Point  Lobos  and  continued  south  to  Lincoln 
Way  and  beyond. 


.T^3a  STM3MU0O0 
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OPINION  NO.  7  9-7  0 
Rai  Y.  Okar.ctc  2  October  15,  1979 

It  must  be  concluded,  then,  fron\  Opinion  No.  79-18  that  the 
Great  Highwav,  not  only  between  Lincoln  VJay  and  Sloat  Boulevard, 
but  also  between  Lincoln  Way  and  Point  Lobos ,  is  under  the  juris- 
diction of  the  Recreation  and  Park  Cormission. 

Moreover,  I  an  infomed  by  the  Departnent  of  Real  Estate, 
whose  director  under  paragraph  4,  Section  7. 400  of  the  Charter  is 
charred  with  the  responsibility  of  maintaining  complete  records 
of  ail  real  properrv  owned  by  the  City  and  County  "and  the  de- 
partr.ent  in  charge  of  each  parcel"  has  the  Great  Highway  recorded 
as  under  the  jurisdiction  of  the  Recreation  and  Park  Department. 

Respectfully  subm.itted, 

GEORGE  AGNOST 
City  Attorney 


^d-T.und  A.  Bacigelupi 
Deputy  City  Attorney 
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The  basic  facts  upon  which  this  oP^f  °J^^g  ^^^^^ 

are  as  f  oUoSs :   On  ^^ednesday   Se  t  f   ^^l^^.^o^' f  or 
Catherine  Sinallwood  was  terminated  as  ^   ^^^^^^^^  ^^^^^. 

the  Commission  on  the  ^HVtl^'^vayinent   for  compensatory 
after  Dr.  Smallwood  requested  P^f ^^^.^^  ^f  her  service 
time  which  she  accrued  during  tne  p 
prior  to  termination. 

ANALYSIS 

•    .7  7fh^  of  the  San  Francisco  Administrative 
Section  33.3(h)  °t'    of  Coordinator  for  the 
code  authorizes  the  po..t.oncf^Coora.n,^^  ^^^^^^^^ 

Commission  on  the  status 

J-  ,4.0-r  -For  the  Commission  shall 
.e  ,-o5Sfef  ^r   e^  y-r-  r.-|..tv  o. 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 

HC;  AGNOST  2 

j„nOtHEY 

o'HALL  October  16,  1979 

H.,Marcia  Smolens 

personnel  s.aU  .e  ^l^,^:^^^^^ 
!s\hrcr;U  Ser°vicrprovisions  of  the  Carter. 

-  person  ^^^^1^ ^ ^f^^^. 
the  Con>mission  '=":,%^^lllTc,^co   by  virtue  of  "C^xon  1.1 
^of  Ularr^Lfscrcahrter,  which  states  rn  rele 

^""^  f  the  city  ana  county  shall  be 

.■The  officers  °f^^^^"g^  by  each  board  or 
_  .  .  the  -"-"""^.htelixelutive  officer  under 
commission  as  the  chiei 
such  board  or  commission, 

•  •  ai  nfficers  may 

i^lfl^Hill^lif,  ^rtfe'sriaryltfndardi-zation  Ordinance. 
San  Francisco  ^s  fl«d  ^i 
(San  Francisco  Charter  ordinance  contains 

,,,  1.78-79  salary  ^^-^"^^^"^-"^rs  in  ;r  a|si.;,,,, 

ratrd°;iri:io^j>  £ri- -.t;-o?2  ;s:^H^ 

I?  -dlrir^rtiof  £%anc^^^^^^^^^^^ 

overtime  worked   to  ^mpi   Y  compensatory   tim^^^^ 

-rri^e^wirKldTo  o^^^^^^ 

positions.  .^vised   that  Dr. 

w      fnreaoing   reasons  you  a^^^^°^^v   for   overtime 
For   the   f°^®50ing  g^t   in  salary  ^^  ^^^^^^g 

S^allwood   is   n°\^f  ifr^ination^^nor   is   she  entxtl 

worked  prxor   to  her   t 
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carried  on  your  payroll  beyond  September  12,  1979,  on  com- 
pensatory time. 

You  are  further  advised  that  any  attempt  to  carry 
Dr.  Smallwood  on  your  payxoU  i>fiyojid  September  12,    1979,  on 
a  compensatory  time  basis  would  also  be  a  violation  of  sec- 
tion 8, 400(g)  of  the  San  Francisco  Charter,  which  states 
in  relevant  part: 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service;  ..." 

The  September  12,  1979,  letter  of  Mary  Vail  informing  Dr. 
Smallwood  of  her  termination  specifically  stated  therein 
that  said  termination  was  effective  immediately.   As  of 
said  September  12,  1979,  notification.  Dr.  Smallwood  no 
longer  held  the  position  of  Coordinator,  and  was  therefore 
not  entitled  to  compensation  beyond  said  date. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


Stephanie  M.  Chang 
Deputy  City  Attorney 


APPROVED; 


City  Attorney 
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QUESTION  PRESENTED 

May  the  Civil  Service  Conunission  pursuant  to  Charter 
Section  8.320(c)  legally  disqualify  for  appointaent  to  an 
entrance  position  in  the  uniformed  force  of  the  Police 
Department  persons  who  at  the  time  of  appointment  would  be 
thirty-six  years  of  age  or  older? 


Yes. 


CONCLUSION 


ANALYSIS 


INTRODUCTION 

Charter  Section  8.320(c)  provides  in  pertinent  part  that 

'Applicants  for  entrance  positions  in  the 
uniformed  force  of  the  police  department  shall 
not  be  .  .  .  less  than  twenty-one  years  of  age  or 
more  than  thirty-five  years  of  age  at  the  time  of 
appointment  ..."   (Emphasis  added.) 


.Tqaa  8tm3muooo 
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This  Charter  provision  expressly  prohibits  appointment  of  an 
otherwise  qualified  person  to  the  rank  of  Police  Officer  (0-2) 
in  the  San  Francisco  Police  Department  if  the  applicant  on  the 
date  of  appointnent  is  thirty-six  years  of  age  or  »ore.  Thus, 
Section  8.320(c)  distinguishes  between  or  among  police  officer 
applicants  solely  on  the  basis  of  age. 

In  recent  years,  considerable  attention  has  been  paid  by 
Congress  and  the  federal  government  to  the  subject  of  age 
discrimination.   This  attention  and  activity  has  been  both 
mirrored  and  to  a  degree  anticipated  by  the  California 
legislature.   Thus,  for  example,  in  1967  Congress  passed  the 
Age  Discrimination  in  Employment  Act  (herein  the  *AO£A"),  29 
U.S.C.  $S621,  et  seq.,  a  ccMsprehensive  regulatory  scheme 
seeking  to  eliminate  unjustifiable  discrimination  based  on  age. 
While  the  ADEA  originally  applied  only  to  private  employers, 
it  was  amended  in  1974  to  include  states  and  their  political 
subdivisions.   In  1975,  Congress  enacted  the  Age  Discrimination 
Act,  42  U.S.C.  SS6101,  et  seq. ,  a  statute  prohibiting 
unreasonable  discrimination  based  on  age  in  programs  and 
activities  receiving  federal  financial  assistance.  More 
recently,  in  an  effort  to  bolster  the  federal  enforcement  of  a 
variety  of  civil  rights  statutes  including  the  ADEA,  the 
President  issued  Reorganization  Plan  No.  1  of  1978 
transferring  the  responsibility  for  enforcing  the  ADEA  from 
the  Secretary  of  Labor  to  the  Equal  Employment  Opportunity 
CoroiDission.   U.S.  Code  Cong,  t   Admin.  News,  p.  593  (1978). 

In  California,  the  subject  of  disqualification  from 
employment  because  of  age  has  a  much  lengthier  history.   For 
example,  general  law  cities  were  prohibited  from  establishing 
minimum  or  maximum  age  limits  for  most  civil  service 
examinations  at  least  as  early  as  1949.  Government  Code 
Sections  45050  and  45051.   The  state  has  been  prohibited  from 
establishing  any  minimum  or  maximum  age  limits  in  almost  all 
of  its  civil  service  examination  qualifications  since  at  least 
1945.  Government  Code  Section  18932.   In  1978,  California 
followed  the  federal  government  by  expanding  the  Fair 
Employment  Practices  Act  (herein  the  "FEPA")  to  expressly 
include  a  prohibition  against  unreasonable  age  discrimination. 
Labor  Code  Sections  1411,  1420.1.   These  amendments  also 
include  other  provisions  which  closely  parallel  the  ADEA  as 
amended  by  Congress  in  1978. 
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Of  =our„,   th.  C"y.nj  county  o^S.rrnc..co^^ 

?r.n=nlo':dirn!str.ti:.  Co..  sections   12A,   ..t_«3. 

X„  ..auion   to   th...   •"^".?l'„n"|'aT.«'S.r.n  ''"    ^ 
ten  years   both   federal   and   •°''«.;"".   ^f   ai.eti.ination  based 

U^ustn,  on   th.   """i""f,:U  trlppl?  th^  Due  Process  and 

ISuri%ro??cninTxLrf  or^t^     SSufd /states  Consatut>on  t 

B.i"r."tiS'nsrnip!Uinrcl^-"onr..v.  bee?  c.Ued   into 

question. 

^spite  an  Of  t.is  recent  ..eaisc.i.inaUon^^^^^^ 

Sothing  else.   In  <=°^""^^°  'dec  is  ions  based  on  a  person's 
propriety  of  •*^,i"|,TTP':j::pted  t^at  at  so.e  point  age  does 
race,  it  is  "^^v«^"ii^,*%!^ce   As  a  consequence,  both 
begin  to  affect  30b  P^'^^o^"''"-  enable  or  bona  fide  age 
federal  and  state  law  per.it  "||°"*5'5.|.c.  $623  (f);  FEPA, 
distinctions  in  e»Pj^yment.   ADEA, 
Labor  Code  Section  1420.1. 

.,^«  n«its  for  beginning  police 
The  subject  of  ■^^J^!^"  "fi^J'Sie  iven  though  both  the 
officers  is  a  peculiarly  »«^s^*^i^®  °C^*  rohibited  such 
?ed«al  and  California  90vern.en  have  Proh^^^J^,  ,,   earry  the 
restrictions  generally,  or  je^v  have  expressly  authorized 
burden  of  Justifying  the.,  they  ^ave  exp^^^  ^y  peace  officers, 
age-based  discrimination  in  the  *PP       ^hat  no  federal 
Thus,  it  is  P^°:^Stt.i2s  a  i^iii  age  require-ent  for  entrance 
eaploy-e  -ho  establishes  a  .aximum  g      ^.^^  appropriated 
xn.o  the  federal  civil  service  -ay    P^  ^^^,^ 
funds.  But  in  Section  330/ ^cj 

^f   *-h»  Interior  Bay  determine 
-The  Secretary  of  *^5.,^^!^  limits  of  age 

:fthii\snh-i?i5uartpj:  «,t»"to  -.  unu.d 

states  Park  Police  may  be  made. 
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Section  3307(d)  provides  in  relevant  part  that: 

"The  head  of  any  agency  aay,  with  the 
concurrence  of  such  agent  as  the  President  aay 
designate,  determine  and  fix  the  ainiBust  and 
■aximum  limits  of  age  within  which  an  original 
appointment  may  be  made  to  a  position  as  a  law 
enforcement  officer  .  .  ." 

Pursuant  to  these  authorizations,  the  federal  government 
has  established  a  variety  of  applicant  maximum  age  limits, 
interpreting  5  U.S.C.  SS3307(c)  and  (d)  as  express  exceptions 
to  the  AO£A.   Thus,  in  order  to  be  a  United  States  Park  Police 
officer,  an  applicant  may  not  be  over  30  years  of  age  at 
appointment.   A  host  of  other  federal  law  enforcement 
positions  are  singled  out  for  a  35  years  of  age  limitation, 
e.g.  Deputy  U.S.  Marshal,  Correctional  Officer,  Secret  Service 
Agent,  Investigator  in  the  Departments  of  Treasury  or  Justice 
and  many  others. 

Similarly,  the  California  legislature  has  treated  law 
enforcement  officers  separately  from  other  civil  servants.   At 
the  same  time  as  Government  Code  Sections  45050  and  45051 
generally  prohibit  the  imposition  of  maximum  age  limits. 
Section  45054  provides: 

"This  article  does  not  prevent  the  legislative 
body  from  fixing  minimum  or  maximum  age  limits 
for  the  employment  of  policemen  ..." 

The  prohibition  against  maximum  age  ceilings  in  the  state 
civil  service  found  in  Government  Code  Section  18932  contains 
its  own  exception: 

".  .  .  except  in  the  case  of  positions  involving 
public  health  or  safety  or  having  the  powers  and 
duties  of  a  peace  officer,  as  defined  in  Chapter 
4.5  (commencing  with  Section  830)  of  Title  3  of 
Part  2  of  the  Penal  Code  ..." 

And  Government  Code  Section  14613.1  provides: 
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"Notwithstanding  Section  18932  of  this  code, 
the  ■axi«u«  age  li«it  for  any  entrance  exa»ination 
for  the  position  of  state  policeman  of  the^ 
California  State  Police  shall  be  40  years." 

Therefore,  it  is  necessary  to  closely  analyse  in  turn 
the  application  of  each  of  these  constitutional  and  statutory 
provisions  to  the  age  limitation  found  in  Charter  Section 
8  320(c).   It  is  also  necessary  to  this  analysis  to  recognize 
that  ihile  federal,  state  and  local  government  have  ««i«or.ly 
discouraged  if  not  prohibited  imposition  of  maximum  age  limits 
for  employment,  they  have  also  expressly  sanctioned  such 
limits  in  the  field  of  law  enforcement. 

II 
THE  JOB  OF  POLICE  OFFICER 

The  duties  and  responsibilities  of  a  police  officer  in 
San  Francisco  and  generally  across  the  country  are  difficult, 
varied  and  frequently  physically  and  "otionally  hazardous. 
The  police  officer  must  be  able  to  respond  instantaneously  in 
an  emergency  and  possess  the  endurance  to  continue  performing 
?Sr  prolonged  periods.   He  or  she  must  control  civil  disaster , 
endufe  long  periods  of  relative  inactivity  and  yet  be  able  to 
enforce  the  law  in  difficult  circumstances  without  warning. 
The  police  officer  is  also  confronted  with  unusual  work 
IShed^l«  which  frequently  change.   The  psychological  dangers 
inherent  in  police  work  are  only  now  being  •PP^/^^JJ*^ .J^^!. 
significant  aspect  of  effective  law  enforcement.  The  stress 
that  a  typical  police  officer  experiences  is  a  real  and 
substantial  cause  of  many  disabilities. 

In  San  Francisco,  as  in  most  major  cities,  the  beginning 
police  officer  is  often  assigned  to  the  least  desirable  tasks 
that  I   police  officer  must  perform.   This  includes  >;ot^^^9»^ 
the  morrdemanding  district  stations  as  well  as  working  the 
ihif?s  that  more  Senior  officers  -void.   Central  and  Northern 
Stations  in  San  Francisco  are  more  heavily  staffed  than  some 
other  district  stations  because  they  receive  more  calls  for 
Service  and  get  more  -action."  Taraval  station,  on  the  other 
hand,  serves  a  largely  residential  area  and  is  viewed  as  a 
•qCi;t"  station.   Park  and  Southeast  Stations  fall  somewhat  in 
be?ieen  Taraval  on  one  side  and  Central  and  Northern  on  the 
other!  Since  police  officers  can  request  station  assignment 
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Separtment.  They  •«"|« /i""" Jl  ''"e  .vetal.  years  o£ 
:i  r.'c^orti^  •7"o«tc'e.r:s.!|reS;if;n  y  3  ?e.^.   X^es. 
"fliers  on  the  .ver.ge  «e  27  years  of  .9e. 

.t  Tsr.v.l  Stetlon  the  21  officers  -^th'l.y  w.tch 
have  been  in  the  Police  »«?»'""'  ?".f*  J""!  age.  The  14 
one-half  years.  TJ*'  •""I'.'iJSJUe  •  ""til  ovlr  three 
nUril  ferifce-'^M'  irr^tSt  r„  the  Of f icer.  on  the^aay^^ 

:trn5,rtnsiit-i:rs'tiin^r"s?iir.rira;irtics  .ppiy  to  th. 

other  district  stations. 

The  entrance  tanK  of  Police  O^^Hn/his^U  light^Sty 
line  of  law  enforcement  defense.  The  rank  has  few^l^9^^  ^^^ 

or  desk  jobs  since  xts  ©"j^ers  are  P^-^^iii/de.anding  desk 
City  and  responding  to  calls.  .^"PJ^ti  or  promotion.  But  a 
jibs  are  secured  either  through  seniority  or  pro     ^^^^^^ 
beginning  police  officer  will  need  several  yea^  ^^^^F  ^^^^^ 
into  such  positions.  .'^  ^'^  Police  otric^^  ^^^  ^^^ 
years  in  that  rank  before  being  ""l^®  *„t  .ust  wait  two 
inspector's  Bureau  ^^  Sergeant.  A  Ser^J*^^,^.^^.  while  a 
years  before  ^^ing  able  to  co.pete  i        ^^^^^  ^.^^ 
Lieutenant  Bust  hold  that  rank  tor  ^*"  J   Decree,  Officers 
permitted  to  examine  for  W^J'^'li^?"*  It  al  ,  U.S.D.C.  No. 

k"^'-"'*  *■ '•'^  .  ^i..t^     Carvir^    Commi8SlonLevjBA_s.»    w*"*  4.W-, 

for   Justice  v-   Civil  ^f/^^S^n     T,J  u£   conrnrfft-^   time   the 
C-73  0657  RPP.  March  iU,    1979.    ^^  ®^^^°tom  of   the  seniority 
officer  promotes,   he  ?<^"  .''J^^^^J^f  thfleast  desirable 
ladder  of   the  new   rank  and   ""^^".^^ce  fewer   than  25%  of 
stations  and  matches  again.   ^f^J°;4J"Sold  higher   rank,   the 
•p?rs^p;irs^LriSran?:irnt".rriiatistically»all. 

.s  police  Officers  9etolder,^hysiological^^^^^^^^^^^ 
place   that   leave   them  less  able   to  perioi- 
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with  which  they  are  confronted.  As  the  officers  age,  the 
cholesterol  levels  in  their  blood  increase.  Their  spinal 
Bobility  decreases  with  age.   Officers  in  their  forties  have 
significantly  higher  diastolic  blood  pressures  at  rest  and 
increased  oxygen  coTisunption  xmdei  -Btress  as  coapar^d  to 
younger  officers.   The  incidence  of  heart  disease  also 
increases  dramatically  with  age.  While  the  percentage  of 
deaths  attributable  to  cardio-vascular  disease  in  the  25-34 
•ge  groups  is  lit,  it  increases  to  27%  in  the  35-44  group,  to 
391  in  the  45-54  group  and  46%  in  the  55-64  group.   "Heart 
Pacts,"  American  Heart  Association,  1979.   See  also  "Report  of 
the  Cooaittee  on  Stress,  Strain  and  Heart  Disease,"  American 
Heart  Association,  1977.   This  is  of  significance  when  a 
public  employer  is  confronted  with  the  "rebuttable" 
presumption  found  in  Government  Code  Section  31720.5  that  any 
heart  trouble  experienced  by  a  police  officer  with  over  five 
years  of  service  is  deemed  work-related. 

These  facts  have  not  escaped  the  attention  of  the 
courts.   The  United  States  Supreme  Court  has  observed  on 
several  occasions  that  the  risk  of  physical  deficit  increases 
with  age.   Massachusetts  Board  of  Retirement  v.  Murgia,  427 
U.S.  307,  311,  315  (1976);  Vance  v.  Bradley,  ~  U.S.  — ,  99 
S.Ct.  939,  947,  949,  950  (1979).   The  lower  federal  courts 
have  also  commented  on  this  logical  proposition.   Hodgson  v.. 
Greyhound  Lines,  449  P. 2d  859  (7th  Cir.  1974),  cert,  denied 
sub,  nom.,  Brennan  v.  Greyhound  Lines,  416  U.S.  1122  (1975); 
Air  Line  Pilots  Association.^  Intern,  v.  Quesada,  276  P. 2d  892 
(2nd  Cir.  1960);  O'Donnell  v.  Shaffer,  491  P.?d  59  (D.C  Cir. 
1974);  Gault  v.  Garrison,  569  P. 2d  993  (7th  Cir.  1977). 

The  effect  of  the  demands  made  on  police  officers  as 
they  age  can  be  readily  illustrated  by  looking  to  disability 
retirements  in  the  San  Prancisco  Police  Department.   Prom  1970 
to  the  present,  415  persons  retired  as  police  officers  because 
of  service-connected  disability.  Of  these,  41  were  under  35 
years  of  age,  44  were  between  35  and  40,  43  between  40  and  45, 
66  between  45  and  50  (averaging  over  15  years  of  service) ,  102 
between  50  and  55  and  119  in  the  over  55  group.  Thus,  once  an 
officer  is  in  his  or  her  forties  and  thereafter,  the  rate  of 
disability  retirements  escalates  steadily. 
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III 
CONSTITUTIONAL  RgVIEW  OF  ACE  DISCRIMINATION 

Several  recent  decisions  of  both  federal  and  state  courts 
have  -set  tozth  the   appropriate  standard  for  constitutional 
review  of  age  limitations  in  public  «»ploy»ent.   In 
y.aQ;>ghusetts  Board  of  Retireaent  v.  Murgia,  suEra,  a  challenge 
was  Bade  to  a  provision  of  Massachusetts  law  mandating  the 
retire.ent  of  state  police  officers  at  the  age  of  50.   The 
Suprene  Court  rejected  the  argument  that  the  retirement 
requirement  was  a  denial  of  equal  protection  of  the  laws.   The 
Court  held  that  the  right  to  governmental  employment  was  not 
•fundamental,"  nor  was  discrimination  against  older  persons 
•suspect"  such  that  the  law  should  be  reviewed  under  the 
compelling  state  interest  test.   Rather,  the  Court  decided 
that  the  appropriate  standard  of  review  was  to  apply  the 
•rational  basis"  test:   the  law  is  presumed  valid  if  any 
rational  ground  can  be  divined  which  would  support  drawing  a 
distinction  between  a  person  50  years  of  age  and  one  younjj^ 
than  that  age.   The  Court  found  such  a  rational  basis  in  the 
State's  conclusion  that  older  police  officers  are  disadvantaged 
when  confronted  with  the  physical  and  emotional  ^^9°"  ^^^  , 
police  work.   The  cut-off  at  age  50  logically  served  the  end 
of  preserving  a  vigorous  and  responsive  state  police  force. 

Earlier  this  year,  the  Supreme  Court  interpreted  the 
Equal  Protection  and  Due  Process  Clauses  of  the  Fifth 
Amendment  to  the  U.S.  Constitution  and  upheld  •"^ther 
mandatory  retirement  provision,  this  one  applying  to  Foreign 
Service  Officers.  Vance  v.  Bradley,  sueI*:   ^S^!'*i,i'!o 
requires  employees  working  as  Foreign  Service  9"^"". 5°.^.^ 
re?ire  at  60  while  civil  service  employees  -i-^l^^J  '^^"Jf 
were  not  subjected  to  any  terminal  age  provision.  The  Court 
again  noted  the  relationship  between  degenerative  physical 
change  and  age  as  well  as  the  arduous  nature  of  foreign 
service  and  concluded  that  the  retirement  provison  met 
constitutional  requirements. 

Other  constitutionally-based  challenges  to 
differentiations  on  the  basis  of  age  have  been  similarly 
unsuccessful.   In  Fiqueroa  v.  Bronstein,  11  BPD  l^^OS  (Ct.  of 
App.r-.Y.  1976),  the  plaintiif  brought  -"^t  claiming  that  a 
32  yiars  of  age  ceiling  for  beginning  Corrections  Officers  was 
unconstitutional  under  a  state  equal  protection  clause.   The 
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New  York  high  court  adopted  a  rational  basis  standard  and 
upheld  the  state's  use  of  a  BaziauB  age  liait.   In  Ridnaught 
V.  Division  of  Florida  Highway  Patrol,  11  BPD  10,953  (Fla. 
Sup.  Crt.  1975),  the  Florida  court  rejected  a  constitutional 
challenge  to  a  35  year  age  ceiliog  for  the  state  highway 
patrol.   A  siailar  constitutional  challenge  to  a  35  years  of 
age  limit  for  beconing  a  West  Virginia  police  officer  was 
turned  down  in  Arritt  v.  Grisell,  567  F.2d  1267  {4th  Cir. 
1977). 

It  is  therefore  clear  that  in  the  absence  of 
authoritative  California  decisions  to  the  contrary  under  the 
state  Constitution,  a  constitutional  challenge  to  Section 
8.320(c)  cannot  be  successfully  aaintained.   The  City  and 
County  of  San  Francisco  can  articulate  aany  of  the  same 
rationales  in  support  of  its  Baxiaua  age  liait  as  were 
presented  in  Figueroa ,  Ridnaught  or  Arritt.   The  Charter 
restriction  ifould  undoubtedly  be  found  to  aeet  all 
constitutional  requirements. 

IV 
SECTION  8.320(C)  UNDER  THE  ADEA 

The  ADEA  and  the  age  discriaination  provisions  of  the 
FEPA  are  virtually  identical.   They  were  clearly  patterned 
along  the  saae  lines.   In  such  circumstances,  interpretations 
of  the  ADEA  by  federal  courts  would  undoubtedly  be  viewed  as 
persuasive  authority  under  the  FEPA.   Daar  v.  Yellow  Cab  Co. , 
67  Cal.2d  695,  709  (1967).   Since  there  are  no  reported 
California  decisions  applying  the  age  discrimination 
provisions  of  the  FEPA,  the  federal  cases  constitute  the^only 
guide  for  interpretations  of  both  the  ADEA  and  the  FEPA. 


*  The  only  significant  difference  between  the  acts  is  one  of 
coverage.   The  ADEA  applies  to  persons  from  40  to  69,  29  U.S.C. 
S631(a),  while  the  FEPA  covers  all  persons  over  40.   Labor 
Code  Section  1420.1.   However,  this  difference  is  irrelevant 
to  the  analysis  herein.   It  does  aean  however  that  absent 
other  factors  the  City  could  legally  reject  the  application  of 
any  person  in  the  36-39  age  group  because  such  action  would  be 
both  constitutional  and  outside  the  coverage  of  either  the 
ADEA  or  the  FEPA. 
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Section  4  of  the  ADEA,  29  U.S.C.  S623,  prohibits  an 
•■ployer  ttom   failing  or  refusing: 

"to  hire  .  .  .  any  individual  .  .  .  because  of 
such  individual's  age;  ..." 

The  parallel  PEPA  provision  is  in  Labor  Code  Section  1420.1. 
However,  each  statute  has  an  exception  to  the  general 
prohibition  quoted  above.   Section  4(f)(1)  of  the  AD£A,  29 
D.S.C.  S623 (f)(1)  [Labor  Code  Section  1420.1],  pernits  an 
enployer  to  refuse  to  hire  a  person  on  the  basis  of  age  "where 
age  is  a  bona  fide  occupational  qualification  reasonably 
necessary  to  the  noraal  operation  of  the  particular  business." 
It  is  the  application  of  this  bona  fide  occupational 
qualification  (herein  "BPOQ")  upon  which  the  validity  of 
Section  8.320(c)  turns. 

Even  though  the  BPOQ  provided  for  in  the  ADEA  is 
substantially  the  sane  as  the  BPOQ  included  in  Title  VII  of 
the  1964  Civil  Rights  Act,  the  courts  have  refused  to  interpret 
the  ADEA  exception  as  strictly  as  its  Title  VII  counterpart. 
Compare  Laugesen  v.  Anaconda  Co.,  510  P. 2d  307,  312  (6th  Cir. 
1975)  with  Rosenfeld  v.  Southern  Pacific  Co.,  444  P. 2d  1219, 
l?24-25  (9th  Cir.  1971).   Instead,  the  federal  courts  have 
formulated  two  principal  standards  for  applying  the  age 
discrimination  BPOQ. 

The  first  standard  was  articulated  in  Hodgson  v. 
Greyhound  Lines.  Inc. ,  499  P. 2d  859  (7th  Cir.  1974).   The 
plaintiff  was  refused  the  opportunity  to  apply  as  an  intercity 
bus  driver  with  Greyhound  Lines  because  he  was  over  34  years 
of  age.   He  brought  suit  under  the  ADEA.  Greyhound 
maintainted  that  the  age  limit  set  the  BPOQ  standard  of 
Section  4(f)(1).   The  Seventh  Circuit  in  Hodgson  concluded 
that  an  employer  claiming  a  BPOQ  must  show:   (1)  the 
requirement  went  to  the  essence  of  the  business  operation,  and 
(2)  there  is  a  reasonable  factual  basis  upon  which  to  conclude 
that  the  risk  against  which  the  requirement  was  designed  to 
protect  would  be  even  Binimally  increased  if  the  requirement 
were  eliminated. 

Greyhound  pointed  out  that  new  drivers  were  required  for 
/  /  / 
/  /  / 
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.evetal  years  to  work  the  "extra  board."  The  extra  ^^^'^ 
!nvolSed  being  on  perpetual  call  to  take  varying  assigniients 
ir all  hours  Ind  for  unpredictable  periods.  The  extra  board 
las  demanding  and  exhausting  on  drivers.  Only  when  *  driver 
III  sufficient  seniority  to  get  t>ff  th«  ««tra  board  could  be 
secure  a  regular  run  with  predictable  hours. 

Greyhound  also  showed  that  degenerative  physical  changes 
were  brought  about  by  age,  typically  beginning  in  the  late 
thirties.   This  was  followed  by  evidence  that  the  safest 
driver  had  between  16  and  20  years  service  and  was  5°  to  55 
veirrof  age.  Absent  the  .axi.uni  age  li«it.  Greyhound  «gued, 
i  new  dril«  would  be  confronted  with  the  demanding  work  on 
the  extritlard  at  an  advanced  age,  without  the  ejP^^JJ^^   . 
thit  a  seasoned  driver  had  a.assed  to  compensate  for  physical 

changes. 

The  court  in  Hodgson  concluded  that  Greyhound  had 
established  the  BPOQ-^fSiction  4(f)(1).  The  essence  of  the 
"stness  of  a  common  carrier  is  safe  transportation  of 
passengers.   The  age  limit  certainly  went  <3irectly  to  this 
niential  principle  of  operation.   The  court  was  also 
persuaded  that  absent  the  age  limit,  the  risk  Jf  xnjury  to 
passengers  was  at  least  minimally  increased.   Therefore,  the 
age  limit  did  not  violate  the  ADEA. 

The  second  standard  for  interpretation  of  |*f  j^J  *i|i  <^> 
was  formulated  in  Userv  v.  Tamiami  Trail  Tours,  531  F.2d  224 
Tsth  Ci?  1976).   Usery  was  another  bus  driver  case  wjth  the 
same  jib  requiremeHiris  in  Hodgson  and  the  "»^  •9%^J"iJ:„q 
?he  court  in  UseiZ  disagreed  with  the  Ho^aiSn  rule,  believing 
that  a  stricter  standard  was  necessary  in  order  to  quaiiiy 
i  BPOQ.   li  uleri  the  court  articulated  the  standard  as 
follows: 

(1)  the  age  restriction  must  be  reasonably 
necessary  to  the  essence  of  the  business  or 

•"^Jre?tS:r':S;  Sployer  (a)  has  a  factual  basis 
for  believing  all  or  substantially  all  of  the 
persons  above  the  maximum  age  would  be  unable  to 
perform  the  duties  of  the  job  safely  and 
Slfi^iently.  or  (b)  It  is  impossible  or  highly 
impractical  t^deal  with  the  group  above  the 
maximum  age  on  an  individualized  basis. 
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The  court  in  Very  noted  that  »  comon  carrier  l«  bound 
by  a  high  duty  of  care.   It  also  observed  in  connection  with 
the  first  eleient  of  the  two-pronged  test  set  out  above  that 
the  greater  the  safety  ii*sard  in   a  job    (there  is  a  hifh 
likelihood  of  har«  and  a  great  probability  of  severe  i^^^V J« 
perfoJ.ance  is  defective)  the  .ore  strict  the  e.ployer  can  be 
in  deteraining  what  is  "reasonably  necessary"  for  safe 
business  operation.   Usery,  at  236. 

After  applying  this  test  to  the  facts  in  Oserx*  the 
court  arrived  at  the  same  result  as  in  Hodgson.   The  age  li»xt 
Sas  directed  toward  safety,  the  essence  of  operation  for  a  bus 
coBPanv   Moreover,  the  court  concluded  that  the  evidence 
SeS^^hat  iedical  science  could  not  adequately  detect  those 
age-related  changes  that  affect  safety  in  the  older 
applicant.   The  court  held  that  some  aeabers  of  the  class  ot 
persons  over  the  .axi.ua  age  had  Phy*^"^/;^*;^?"^^ ,^  t>^,s 
precluding  safe  and  efficient  operation  of  an  ^^^ercity  bus, 
iipairnents  which  could  be  better  protected  against  by  "J"? 
ihe  Stereotype  of  age  (over  35)  than  by  physical  examination. 

Applying  either  or  both  of  these  tests  to  the  "ji*^ 
age  limit  of  Section  8.320(c)  compels  the  conclusion  that  the 
City  can  properly  restrict  appointments  to  the  PoJ^ce 
Departmenf  on  the  basis  of  age.   The  first  •^"^^^^^^f.^J^.^^t 
Hodgson  and  Dsery  tests  is  met  in  this  case.  The  P^^^^y   9°*^ 
of  lolice  seTH^  is  to  promote  the  public  safety.  The 
SaxiSui  age  limit  of  35  is  calculated  to  and  does  serve  this 
business  purpose  by  ensuring  that  persons  enforcing  the  law 
are  physical!?  and^motionally  able  to  perform  capably  and 
Efficiently.   If  there  could  be  any  doubt  on  this  point,  the 
tlk^UhS^'ind  severity  of  harm  -^^^h  would  follow  from 
ineffective  police  performance  gives  the  ^ty  a  greater 
freedom  to  impose  stricter  standards  upon  beginning  peace 
officers  in  order  to  protect  the  public: 


-Because  of  the  nature  of  the  duties  required  of 
the  policemen  ...  and  the  imminent  possibility 
of  unfitness  shown  to  be  related  to  advancing 
age,  failure  to  perform  P^^P^'^ly,^"  •"y  ?'J*"  w  . 
instance  could  become  a  matter  of  life  or  death. 
nault  v.  Garrison,  supra,  at  996. 
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The  second  eleaent  of  the  Hodgson  test  is  also  satisfied 
by  Section  8.320(c).   The  authorities  cited  here,  without  Bore, 
establish  the  validity  of  the  relationship  between  increased 
age  and  degenerative  physical  changes  that  interfere  with 
critical  police  perfomance.  The  relationship  need  not  be 
symbiotic  nor  independent  of  all  other  variables.   If  the 
elinination  of  the  BaxiBua  age  lisit  could  ainiaally  increase 
the  risk  of  injury  to  the  public,  the  Hodgson  standard  is 
satisfied.   In  view  of  the  facts  discussed  herein,  this 
standard  has  been  set. 

The  age  limitation  in  Section  8.320(c)  also  aeets  the 
second  prong  of  the  Usery  test.   As  outlined  above, 
beginning  police  officers  like  bus  drivers  are  faced  with 
their  own  "extra  board."  They  work  the  busiest  stations  in 
terns  of  frequency  of  service  and  violent  criae.   They  work 
the  sore  demanding  watches,  shifts  which  do  violence  to  their 
physical  health  as  well  as  their  emotional  stability.   Not 
until  they  have  in  excess  of  ten  years  of  service  is  it 
realistic  to  expect  a  police  officer  to  have  the  opportunity 
to  get  the  easier  and  quieter  stations  and  day  watches.   Until 
this  seniority  is  secured  they  are  expected  to  deal  with 
instances  of  deadly  force,  boredom,  stress  and  sudden 
emergency  action  without  impairment. 

Police  officers  are  also  the  victims  of  age-related 
disabilities  at  an  ever-increasing  rate  and  at  earlier  ages. 
The  statistics  discussed  earlier  relating  to  disability 
retirements  show  the  gradual  wearing  down  of  the  officer  by 
time.   In  the  early  1970 's,  about  half  of  the  San  Francisco 
police  officers  who  retired  on  disability  were  over  55  and 
about  half  under  that  age.   But  in  the  past  two  years, 
approximately  86%  of  all  the  disability  retirees  in  the 
uniformed  forces  have  been  under  55. 

The  courts  have  repeatedly  acknowledged  that  medical 
science  as  yet  is  unable  to  reliably  determine  which  43  year 
old  police  applicant  is  the  exception  to  these  age-related 
degenerative  trends  and  which  is  not.   This  fact  was  noted  in 
both  Usery  and  Hodgson.   See  also  O'Donnell  v.  Shaffer,  supra, 
at  61;  Weiss  v.  Walsh,  324  F.Supp.  75,  77  (S.D.N.Y.  1971), 
aff 'd  46l  P. id  846  (ind  Cir.  1972),  cert,  denied  409  U.S.  1129 
(1973).   The  literature  on  the  reliability  of  medical  science 
in  this  area  is  mixed,  with  new  advances  and  optimistic  claims 
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being  announced  daily.  But  with  conflicting  authorities  on 
Hch  side  of  the  issue.  It  cannot  be  said  that  Charter  Section 
8  320(c)  draws  improper  lines  on  the  basis  of  age.   See 
BAii>hQiiQh  V.  Federal  Aviation  Adainstration,  594  F.2d  893  (2nd 
^^ — lt79T^  «iven  the  huqe   costs  attendant  to  trainng  and 
supporting  a  new  police  officer  as  well  as  the  cost  iJx 
huaan  life  and  property  of  inappropriate  police  •ction,  the 
age  limit  iaposed  by  Section  8.320(c)  is  valid  under  the  ADEA. 

This  conclusion  is  supported  by  a  variety  of  other 
factors,  the  »ost  important  of  which  is  the  statutory 
acknowledgement  by  every  level  of  government  that  max imuj.  age 
liaits  for  entry  into  law  enforcement  are  appropriate.  The 
Department  of  Labor  until  recently  was  charged  with  the 
responsibility  of  promulgating  rules  and  interpretive 
regulations  for  the  ADEA.   29  O.S.C.  $628.  Pursuant  to  that 
authority,  the  Secretary  of  Labor  proposed  and  issued 
comprehensive  regulations  on  the  application  of  the  various 
provisions  of  th2  ADEA.   29  C.F.R.  $860,  ^t»^.      I'^  Section 
860.102  of  these  regulations,  the  Secretary  discussed  the  BFOQ 
;xc;ption.   He  expllined  in  Section  8f0-"2<t,)  that  whether  a 
particular  job  requirement  would  qualify  as  a  BFOQ  "will  be 
5ete«iiJd  on  the  basis  of  .11  the  pertinent  Jjf  ^  •«"<^J"f ^"^ 
each  particular  situation."  Then  in  Section  860.102(d)  the 
Secretary  set  out  an  illustration  of  a  possible  BFOQ: 

■(d)  Federal  statutory  and  regulatory  requirements 
which  provide  compulsory  age  limitations  for 
hiring  or  coapulsory  retirement,  without  reference 
to~the  individual's  actual  physical  condition  at 
the  terminal  age,  when  such  conditions  are  clearly 
laposed  for  the  safety  and  convenience  of  the 
public.   This  exception  would  apply r  for  example, 
to  airline  pilots  within  the  jurisdiction  of  the 
Federal  Aviation  Agency.   Federal  Aviation  Agency 
regulations  do  not  permit  airline  pilots  to 
engage  in  carrier  operations,  as  pilots,  after 
they  reach  age  60."   (Emphasis  added.) 


•  It  costs  upwards  of  $40,000  per  police  recruit  for 
training.  Moreover,  the  City's  annual  retirement 
contribution  for  police  officers  has  gone  from  73.9%  of 
salary  in  1976  to  102%  in  1979. 
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These  guidelines  issued  by  the  agency  charged  with  the 
enforcement  responsibility  under  the  ADKA  are  entitled  to 
great  deference,  Griggs  v.  Duke  Power  Co.,  401  O.S.  424, 
433-34  (1971) ,  especially  when  the  federal  governaent  itself 
adopts  coaprehensive  aaziaua  ^e  liaits  for  its  own  law 
enforceaent  employees  in  a  manner  consistent  vith  the  elements 
enumerated  in  Section  860.102(d)  above.   It  would  be  difficult 
indeed  for  one  to  argue  that  these  restrictions  are  validly 
adopted  pursuant  to  5  U.S.C.  S3307  and  the  AOEA  regulations 
but  illegal  when  included  within  a  local  municipal  charter. 

This  conclusion  is  not  substantially  affected  by  the 
decisions  in  Rodriguez  v.  Taylor,  15  BPD  8029  (3rd  Cir.  1977) 
or  Arritt  v.  Grisell,  S67  F.2d  1267  (4th  Cir.  1977).   In  each 
case,  a  maximum  age  limit  for  law  enforcement  officers  was 
challenged.   In  Rodriguez,  the  District  Court  found  that  the 
age  limit  of  41  years  for  a  security  officer  classification 
was  not  a  BPOQ  and  violated  the  ADEA.   The  defendant  City  did 
not  challenge  that  decision  on  appeal.   Therefore,  the  Circuit 
Court  opinion  contains  no  analysis  or  holding  on  the  subject, 
nor  sufficient  facts  to  determine  whether  the  duties  of  a 
security  officer  are  similar  to  those  of  a  police  officer.   In 
Arritt  the  Circuit  Court  reversed  the  District  Court  finding 
that  a  state  police  maximum  age  limit  was  a  BPOQ  under  the 
ADEA.   But  the  reversal  turned  on  a  procedural  point,  and  did 
not  involve  a  decision  on  the  merits. 

Having  thus  satisfied  both  the  Hodgson  and  Dsery 
standards,  the  maximum  age  limitation  of  Section  8.320(c)  is 
not  in  violation  of  either  the  ADEA  or  the  FEPA  since  it 
qualifies  as  a  bona  fide  occupational  qualification  under  both 
statutes. 

V 

CONCLOSION 

In  summary,  it  is  the  opinion  of  this  office  that  the 
maximum  age  limit  for  police  applicants  contained  in  Charter 
Section  8.320(c)  is  constitutional.   The  Charter  restriction 
also  qualifies  as  a  bona  fide  occupational  qualification  under 
the  ADEA  and  the  PEPA. 

/  /  / 

/  /  / 

/  /  / 
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SUBJECT : 

REQUESTED  BY: 

PREPARED  BY: 


Youth  Service  Bureau  Contracts  with 
Service  Providers 

Rotea  Gilford 

Executive  Director 

Mayor's  Criminal  Justice  Council 

George  E.  Krueger 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  Youth  Service  Bureau  entered  into  contracts 
with  the  community  youth  service  providers. 


CONCLUSION 

No  formal  written  single-document  contracts  exist 
between  the  Youth  Service  Bureau  and  the  various  community 
providers.   However,  several  instruments  relied  on  by  Mayor's 
Criminal  Justice  Council  may  reasonably  be  taken  together  under 
the  authority  of  Civil  Code  Section  1642  as  constituting  one 
agreement. 

ANALYSIS 

You  have  formally  inquired  as  to  the  existence  of  legal 
contracts  between  the  Youth  Service  Bureau  and  community  youth 
service  providers. 

Some  background  is  necessary  to  appreciate  the  inquiry. 
The  Youth  Service  Bureau,  a  division  of  the  Mayor's  Criminal 
Justice  Council,  was  established  as  a  centralized  service  agency, 
As  juveniles  were  referred  to  community  service  agencies,  the 
Youth  Service  Bureau  provided  the  services  of  a  centralized 
referral  service  and  a  fee  for  service  bank  to  reimburse 
community  agencies  for  services  provided  to  juveniles. 
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The  California  Office  of  Criminal  Justice  Planning 
awarded  two  grants  (A-2434-1-75  and  A-2434-2-76)  to  the  City 
and  County  of  San  Francisco.   State  auditors  have  now  disallowed 
a  total  of  $173,960  in  grant  expenditures  because,  in  the 
auditors'  opinion,  no  contracts  were  executed  between  the  Youth 
Service  Bureau  and  the  many  community  service  providers.   The 
State  auditors  insisted  on  contracts  because  of  the  provisions 
of  the  Office  of  Criminal  Justice  Planning  (OCJP)  Fiscal 
Affairs  Manual  (FAM) .   Compliance  with  FAM  was  required  of  all 
grant  recipients  by  the  Standard  Grant  Award  Conditions.   As 
stated  in  the  final  audit  report: 

"The  Youth  Services  Bureau  made  payments 
of  Federal  and  State  funds  totaling  $97,434  to 
47  service  providers  for  claimed  counseling 
services.   No  written  formal  contracts  existed 
between  YSB  and  the  service  providers  who  were 
to  provide  counseling  services  to  youth.   No 
evidence  of  an  itemized  budget  from  the  provider 
agencies  in  support  of  the  services  were  produced. 

"Although  service  providers  are  listed  under 
the  budget  category  of  operating  expenses,  FAM 
defines  in  its  glossary  of  terms  a  contractor  or 
subcontractor  as  an  individual,  organization,  or 
agency  employed  under  written  agreement  by  the 
subgrantee  to  provide  services  or  goods.   The  FAM 
glossary  also  defines  a  consultant  as  'any 
individual  or  firm  providing  professional  services 
to  a  project,  not  employed  by  the  subgrantee. ' 
Since  the  provider  agencies  under  the  terms  of  the 
grant  were  to  render  professional  services  in  the 
form  of  counseling,  they  are  subject  to  the  FAM 
requirement  covering  contract  administration  of 
consultant  services.   FAM  Section  2323,  Item  (a), 
requires  that  arrangements  with  nongovernment 
organizations  ensure  that  the  arrangement  is 
written,  formal  and  proper.   Item  (d)  of  the  same 
section  states,  '.  .  .  when  contracting  for 
professional  services,  the  subgrantee  must  obtain 
an  itemized  budget  in  support  of  these  services. ' 
Standard  Grant  Award  Condition  No.  21,  Part  A, 
states,  'If  the  subgrantee  procures  goods, 
services  ...  to  perform  any  portion  of  this 
grant  award,  the  subgrantee  shall  enter  into  a 
written  contract  for  such  procurement. ' 
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"The  lack  of  such  contracts  was  commented 
on  in  our  report  of  March  27,  19  78,  under 
Finding  3  and  our  comments  in  that  report  are 
still  considered  valid. 

"We  believe  it  vas  fundamentally  necessary 
that  the  YSB  enter  into  a  written  contract  with 
each  service  provider  stating  what  services  were 
to  be  performed,  how  they  would  be  performed, 
when  they  would  be  performed,  what  the  cost  would 
be,  and  establishing  minimum  requirements  for 
documenting  accountability." 

The  Mayor's  Criminal  Justice  Council  admits  that  formal 
single-document  written  contracts  do  not  exist,  but  contends  that 
legal  contracts  do  exist  when  all  of  the  budgetary  and  Youth 
Service  Bureau  documents  were  completed.   A  formal,  written 
request  to  this  office  for  an  opinion  followed  a  very  brief, 
informal  opinion  by  Attorney  Julian  D.  Rhine  of  the  Office  of 
the  Controller  to  Barbara  Conway  to  the  effect  that  the  documents 
constituted  a  contract.   Mr.  Rhine  suggested  a  formal  opinion 
be  obtained  from  this  office. 

The  documents  relied  on  by  the  Mayor's  Criminal  Justice 
Council  consist  of  a  grant  award  from  the  State  to  the  City;  an 
encumbrance  document  initiated  by  the  Youth  Service  Bureau 
identifying  each  community  service  provider,  the  term  of  the 
agreement  and  the  total  amount  of  funds  available;  a  Youth 
Service  Bureau  form  between  a  referring  agency  and  the  service 
provider  specifying  the  services  to  be  provided;  another  Youth 
Service  Bureau  form  completed  by  the  service  provider  detailing 
the  provided  service  and  identifying  the  recipient  of  the 
service;  and  a  payment  request  completed  by  the  Youth  Service 
Bureau  and  sent  to  the  City  Controller. 

I  am  of  the  opinion  that  taken  together,  the  documents 
constitute  legally  binding  service  contracts  between  the  Youth 
Service  Bureau  and  the  community  service  providers. 

California  Civil  Code,  Section  1642,  provides: 

"Several  contracts  relating  to  the  same 
matters  between  the  same  parties,  and  made  as 
parts  of  substantially  one  transaction,  are  to 
be  taken  together." 

Courts  have  been  receptive  to  the  concept  of  considering  several 
instruments  as  comprising  one  agreement  and  therefore  the 
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language  of  Civil  Code  Section  1642  has  consistently  been 
broadened  by  construing  it  as  a  declaration  of  common  law 
principles.   For  instance,  whether  several  writings  comprise 
one  transaction  has  been  held  to  be  a  question  of  fact  to  be 
determined  by  each  Court  after  an  analysis  of  all  of  the  facts 
and  documents  involved  in  each  case.  (Nevin  v.  Salk  (1975) 
45  Cal.App.3d  331,  338.) 

That  the  several  instruments  are  not  each  a  contract 
is  not  controlling  since  California  Courts  have  held  that  the 
term  "contract"  as  used  in  Civil  Code  Section  1642  is 
descriptive  only  of  a  writing  and  actually  refers  to  an 
"instrument".   The  several  writings  need  not  each  be  contracts, 
(Cadigan  v.  American  Trust  Co.  (1955)  131  Cal.App.2d  780,  784; 
Harm  v.  Frasher  (1960)  181  Cal.App.2d  405,  413.)   The  Court  in 
Harm  at  page  413  further  liberalized  the  rule  by  holding: 

"The  general  principle  of  joint  consideration 
of  several  instruments  as  one  agreement  is  applicable 
whehter  they  expressly  refer  to  each  other,  or 
it  appears  from  extrinsic  evidence  that  they  were 
executed  as  part  of  one  transaction." 

And  at  page  414,  the  Harm  Court  stated  that  joint  consideration 
of  several  instruments  as  one  agreement  applies  "whether  each 
of  the  several  instruments  was  signed  by  all  or  only  by  some 
of  the  parties  to  the  transaction."   Joint  consideration  applies 
even  if  the  written  instruments  were  executed  at  different 
times.   The  several  writings  need  not  be  executed  within  any 
particular  period  of  time.   (Nevin,  supra,  at  338;  Cadigan, 
supra,  at  787. ) 

I  am  of  the  opinion  that  a  Court  could  reasonably 
determine  that  as  between  each  community  provider  and  the  Youth 
Service  Bureau,  the  several  instruments  involved  are  to  be 
taken  together  as  constituting  one  agreement. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attpfney 


Approved 


City  Alitorney 


'-v-Ar«»^ 


eputy  City  Attorney 
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^  OPINION  NO. 79-74 


)UBJ£Cr:        Contrioution  Limit;  Municipal  Run-Off 
Elections. 

^ZQU£3T£D  3Y:    Supervisor  Quentin  Kopp 

'R£PAR£D  BY:    James  L.  Lazarus,  Deputy  City  Attorney 
i  Deputy  City  Attorney 


QUESTION  PRESENTED 

What  is  the  campaign  contrioution  limit  for  candidates 
in  a  municipal  run-off  election? 

CONCLUSION 

$750.00  combined  for  the  primary  and  run-off  elections. 

I  ANALYSIS 

San  Francisco  Administrative  Code  Section  16.508(a) 
-imits  the  amount  a  person  may  contribute  to  a  candidate  for 
in  eiectea  office  in  the  City  ana  County  of  San  Francisco; 

j     "No  person  other  than  a  candidate  shall  make,  and  no 
I     campaign  treasurer  shall  solicit  or  accept,  any 
contribution  which  will  cause  the  total  amount 
contributed  by  such  person  with  respect  to  a  single 
election  in  support  or  opposition  to  such  candidate, 
including  contributions  to  political  committees 
supporting  or  opposing  such  candidate,  to  exceed  five 
hundred  dollars  ($500)." 

In  the  1975  election  Charter  Sections  9.100-1  and  9.103 
'ere  first  utilized,  resulting  in  a  run-off  between  the  two 
.eading  candidates  for  Mayor  on  that  November's  ballot. 
)uring  that  election  campaign  treasurers  were  confused  over 
ihe  amount  of  contributions,  if  any,  which  could  be  collected 
iuring  the  run-off  election.   Some  thought  it  was  a  new 
ilection  which  allowed  them  to  collect  an  additional  $500. 
)tners  assumed  that  only  those  who  had  not  contributed  the 
maximum  amount  during  the  first  election  could  contribute 
luring  the  run-off.   (There  was  also  confusion  over  the  then 
i.n  effect  expenditure  limits)  . 
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As  a  result  of  this  confusion,  the  Board  of  Supervisors 
in  1976  adopted  Administrative  Code  Section  16.509  (amended  in 
1975  to  include  run-off  elections  for  all  City  and  County 
offices)  ; 

"All  provisions  of  this  Article,  unless  specified 

otnerwise  herein,  shall  be  applicable  in  any  Municipal 
Run-off  Election  for  any  city  and  county  office  held 
pursuant  to  Section  9.103  of  the  Charter.   In  addition, 
the  following  provisions  shall  be  applicable  in  any  such 
Municipal  Run-off  £lection. 

(a)  No  person  other  than  a  candidate  shall  make,  and  no 
campaign  treasurer  shall  solicit  or  accept,  any 
contrioution  wnicn  will  cause  the  total  amount 
contributed  by  such  person  in  the  Municipal  run-off 
Election  in  support  of  or  opposition  to  such  candidate, 
including  contributions  to  political  committee 
supporting  or  opposing  such  candidate,  to  exceed  two 
hunared  and  fifty  dollars  ($250) . 

(b)  If  any  person  is  found  guilty  of  violating  the  terms 
of  this  section,  each  campaign  treasurer  who  received 
part  or  all  of  the  contribution  or  contributions  which 
constitute  the  violation  shall  pay  promptly,  from 
available  campaign  funds,  if  any,  the  amount  received 
from  such  person  in  excess  of  the  amount  permitted  by 
this  section  to  the  city  and  county  treasurer  for 
deposit  in  the  general  fund  of  the  city  and  county. 

(c)  The  provisions  of  Section  16.508  shall  not  be 
applicable  in  Municipal  Run-off  Elections." 

The  effect  of  Section  16.509  is  to  allow  candidates  in  a 
run-off  election  to  raise  an  additional  $250  from  any  person, 
firm,  corporation  or  other  legal  entity. 

Candidates  in  a  run-off  may  expend  surplus  funds 
remaining  in  their  campaign  account  after  the  November 
election  as  well  as  additional  monies  collected  for  the 
run-off  election.   Though  it  can  be  argued  that  subsection  (c) 
prohibits  the  receipt  of  contributions  of  more  than  $250  for 
expenditure  during  a  run-off  campaign,  it  is  my  opinion  that 
the  subsection  was  included  to  clarify  the  intent  of  the  Board 
of  Supervisors  not  to  allow  additional  $500  contributions 
under  the  mistaken  theory  that  the  run-off  was  a  separate 
election. 

For  example,  pursuant  to  Section  16.508  a  candidate  may 
collect  $500  from  any  one  source  for  his  election  to  a 
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specific  office.   Pursuant  to  Section  16.509  that  candidate 
nay  collect  an  additional  $250  from  the  same  source  for 
expenditure  in  a  run-off  election. 

However,  if  John  Doe  gave  candidate  "X"  $250  in  October 
1979  it  is  my  opinion  that  he  may  now  give  "X"  an  additional 
^500.   If  John  Doe  gave  candidate  "X"  nothing  prior  to  the 
(■iovember  6  election  he  may  now  give  up  to  $750. 

I     In  effect,  a  person  may  not  lose  the  right  to  give  up  to 
>500  to  a  candidate  merely  because  the  candidate  is  now  in  a 
run-off  election.   Any  other  interpretation  would  lead  to  the 
ibsurd  result  that  one  person  could  contribute  up  to  $500 
anytime  prior  to  the  certification  of  the  November  election 
results  and  an  additional  $250  thereafter,  but  another  person 
is  restricted  to  a  $250  donation  merely  oecause  of  the  date  of 
lis  contribution. 

In  my  opinion,  Section  16.509  increases  the  contribution 
:eiling  by  $250  above  that  found  in  Section  16.508.   The 
•Jovember  and  Decemoer  elections  for  a  specific  office 
;onstitutes,  in  effect,  one  campaign  and  thus  a  person  may 
;ontribute  $750. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Deputy  Ci 


Approved 


City  Attorney 


VAy-y^^/ 


fy^nd  County  of  San  Francisco: 


Office  of  City  Attorney 


C«org«  Agnost, 
City  Attornvy 
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SiTioke  Detector  anJ  Alarm  Syste^is 
Suiljing  Code  Statutory  Exe^iptions 

Supervisor  Lee  S.  Dolson 

Diane  L.  Hermann 
Deputy  City  Attorney 
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QUESTIONS  PR£S£K^T£D 

1.  Does  the  San  Francisco  Building  Code  exempt 
apartment  houses  and  hotels  in  which  all  dwelling  units  and 
guest  roo.T.s  have  access  to  the  exterior  at  ground  level  by 
means  of  exterior  stairways  from  the  obligation  of  providing 
require^  smoke  detection  and  alarm  systems? 

2.  If  such  an  exemption  exists,  what  is  the  rationale 
thtref  oi;? 

CONCLUSIONS 

1.  Yes,  apartment  houses  and  hotels  are  exempted  from 
the  requirement  for  providing  smoke  detection  and  alarm 
systems,  provided  that  access  to  the  exterior  at  ground  level 
does  not  require  the  use  of  a  fire  escape  or  any  interior 
puolic  hallway  or  any  interior  public  stairway. 

2.  The  legislative  intention,  which  appears  clearly  on 
the  face  of  the  statutory  provisions  contained  in  the 
Building  Code,  is  that  wnere  evacuation  of  a  building  can  be 
accomplisned  without  the  use  of  a  fire  escape  or  any  interior 
public  hallway  or  stairs,  the  early  warning  provided  by 
requirea  smoke  detection  and  alarm  systems  is  not  necessary 
to  provide  reasonably  safe  escape  from  fire. 

ANALYSIS 

San  Francisco  Building  Code  Section  1309.1  requires  the 
installation  of  smoke  detection  and  alarm  systems  in 
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afjartrr.ent  houses  anJ  hotels  and  provides  in  relevant  part  as 

f  ollO'.^•s: 

All  Group  H  occupancies  in  buildings  which  are 
nore  thar.  tvo  stories  in  height  or  in  buildings 
having  5  or  more  dwelling  units,  or  5  or  more 
guest  rooT.s,  or  a  combination  of  dwelling  units 
ana  guest  rooms  5  or  more  in  number  shall  be 
provided  with  a  smoke  detection  and  alarm  system 
a-  provic:-3cj  herein. 

EXCEPTIONS: 


4 .   Buildings  in  which  all  individual  dwelling 
units  anJ  guest  roo.T.c  have  access  to  the  exter-Lor 
at  ground  level  without  the  use  of  any  interior 
pj:::lic  hallway  or  any  interior  stairway.   [A]ccess 
to  a  fire  escape  shall  not  qualify  for  this 
except  lo.-. . 


Notv;ithstanding  the  provisions  of  lOG,  nothing 
in  this  Section  is  intenjed  to  autnorize  smoke 
detection  and  alarm  systems  as  an  alternative 
material  or  method  to  any  required  sprinkler,  fire 
alarm,  or  other  fire  safety  device.   (Emphasis 
addeci . ) 

When  Building  Code  Section  1309.1,  supra,  is  read  as  a 
whole  and  so  as  to  give  effect  to  all  parts  thereof  (see,  for 
exanple,  De-psey  v.  Market  Street  Railway  Co.  (1943) ,  23 
Cal.2u  lie,  142  P. 2c  929;  Mazza  v.  Austin  (1238)  ,  25 
Cal.App.2d  85,  76  P. 2d  533),  the  legislative  intention  in 
enacting  the  above-quoted  exception  appears  clear  or  the  face 
of  tne  legislation  and  requires  no  further  aid  to 
construction.   See  Wallace  v.  Department  of  Motor  Vehicles 
(1970),  12  Cal.App.3d  356,  360,  90  Cal.Rptr.  657.   Tne 
legislative  determination  is  simply  that  smoke  detection  and 
alarm  systems  are  an  essential  safety  device  to  give  early 
warning  of  fire  so  that  occupants  may  escape  a  building 
before  being  overcome  by  fire  or  products  of  combustion,  such 
as  smoke  or  fumes.   As  early  warning  devices,  smoke  detection 
ano  alarm  systems  may  not  be  provided  as  a  substitute 
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I  for  other  required  fire  safety  equipoient  sucn  as  sprinklers, 
'wet  or  Jry  standpipes,  or  fire  alarms.   See  final  paragraph. 
Section  130^.1,  supra. 

The  above-quoted  statutory  exception,  which  is  to  be 
I  construed  strictly  (see,  for  exarr.ple,  National  City  v.  Fritz 
{li-i^)  ,    33  Cal.2d  635,  204  P. 2d  7),  evioences  a  legislative 
uetorrr.ination  that  where  evacuation  can  be  accorr.plished 
without  tne  use  of  any  interior  public  hallways  or  stairs,  an 
early  warnin9  device  is  not  necessary  to  provide  reasonably 
sjfc  escape  fro.-n  fire.   However,  Section  1305.1,  supra, 
incluaes  an  express  limitation  with  respect  to  the  exception; 
i.e.,  access  to  a  fire  escape  "shall  not  qualify  for  this 
exception."   The  exclusion  of  fire  escapes  from  tne  statutory 
exception  is  based  on  the  legislative  determination  that  fire 
escapes,  witnout  the  added  protection  of  the  early  warning 
provided  by  a  smoke  detection  and  alarm  system,  are 
insufficiently  reliable  as  a  means  of  evacuation, 
particularly  for  small  children  and  elderly  or  nonambulatory 
persons . 

Tiie  legislative  intention  underlying  the  provisions  of 
Building  Code  Section  1309.1  supra ,  is  consistent  with  the 
provisions  of  San  Francises  Code  Section  102  which  provides 
in  relevant  part  as  follows: 

The  purpose  of  this  code  is  to  provide  minimum 
standards  to  safeguard  life  and  limb,  health, 
property  and  public  welfare  by  regulating  and 
controlling  the  design,  construction,  alteration, 
repairing,  maintenance,  use,  moving,  and  removal 
of  buildings  or  other  structures  or  part  thereof 
erected  or  to  be  erected  in  San  Francisco.  .  .  . 
(Emphasis  added.) 

In  view  of  tne  foregoing,  I  have  concluded  that  the 
exception  to  which  you  refer  in  your  letter  of  inquiry  may 
not  be  enlarged  or  modified  by  interpretation  of  the  Building 
Code.   Rather,  the  Building  Code  contains  express  statutory 
exceptions  to  its  requirements  for  smoke  detection  and  alarm 
systems  and  further  provides  specific  limitations  on  the 
applicaoiiity  of  those  exceptions.   In  view  of  the  specific 
treatment  in  the  Building  Code  of  these  exceptions  and  in 
liglit  of  the  general  rule  of  statutory  construction  that 
exceptions  and  provisos  must  be  read  narrowly,  there  is  no 
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rocn  for  interpretative  enlarge;iient  or  extention  of  the 
exception  to  which  you  refer. 

I  have  further  concludeu  basea  on  my  analysis  of  the 
relevant  statutory  provisions  that  these  exceptions,  for 
v;hicn  specific  provision  is  made,  are  premised  on  a 
legislativ:;  determination  that  certain  types  of  exterior 
neons  of  egress  provide  a  sufficient  safeguard  to  meet 
minimun,  safety  requirements  notwithstanding  the  absence  of 
s.ii->Ne  detection  and  alar.T.  systems,  provided  that  all  other 
required  fire  safety  devices  are  properly  installed  and 
maintained . 

Respectfully  submitted, 

GEORG£  AGNDST 
City  Attorney 


By. 


DIAI^E    L.    HER:1AN'N 
Deputy  City  Attorney 
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SUBJECT: 


REQUESTED    BY 


PREPARED  BY: 


Sixty-Day  Period  for  Resolution  of 
Protests  on  Tentative  Eligible  Lists 
Under  Section  8.323  of  the  Charter 

Donald  Molinari 

Division  Manager 

Civil  Service  Commission 

Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  a  tentative  eligible  list  is  automatically 
adopted  on  the  sixtieth  day  after  being  posted  if  protests 
are  not  resolved  within  that  period. 

CONCLUSION 

Yes. 

ANALYSIS 

This  is  in  response  to  your  oral  request  for  opinion 
on  what  is  the  legal  effect  of  the  Civil  Service  Commission 
failing  to  resolve  protests  on  a  tentative  eligible  list 
within  sixty  days  after  the  list  was  posted. 


part: 


Section  8.323  of  the  Charter  provides  in  pertinent 


"Following  the  completion  of  any 
examination,  a  tentative  list  of  eligibles 
shall  be  posted  for  the  inspection  of  the 
pioblic  and  of  participants  ...   If  no 
protests  are  received  during  the  posting  period, 
the  eligible  list  is  automatically  adopted.   If 
protests  are  received  during  the  posting  period, 
the  investigation  and  action  of  the  general 
manager,  personnel,  shall  be  expedited  so  that 
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final  adoption  of  the  eligible  list  is 
not  delayed  beyond  sixty  (60)  days  after 
the  date  of  posting  ..." 

Section  8.323  of  the  Charter  provides  an  expeditious 
procedure  for  filing  of  protests  on  tentative  eligible 
lists  and  for  resolving  such  protests  so  that  a  list  can 
be  adopted  as  soon  as  possible  After  being  posted.   If  no 
protests  are  filed,  the  eligible  list  is  autor\atically 
adopted  and  when  protests  are  filed,  they  must  be  resolved 
within  sixty  days  after  the  list  is  first  posted.   The 
language  of  Section  8.323  places  a  mandatory  duty  on  the 
general  manager  to  expedite  his  investigation  and  action 
on  protests  "so  that  final  adoption  of  the  eligible  list 
is  not  delayed  beyond  sixty  (60)  days  after  the  date  of 
posting. "   In  my  opinion,  this  language  not  only  requires 
the  general  manager  to  expedite  a  decision  on  protests  but 
it  further  places  a  limit  of  sixty  days  to  resolve  the 
protests.   (See  City  Attorney  Opinion  No.  63-10, 
April  1,  1963.)   It  is  my  opinion  that  if  protests  are  not 
resolved  within  sixty  days  after  the  date  of  posting,  the 
eligible  list  is  automatically  adopted  on  the  sixtieth  day. 

Therefore,  it  is  my  conclusion  that  the  general 
manager  loses  jurisdiction  to  resolve  any  protests  after 
the  sixty-day  period  for  resolution  of  protests  has  expired. 
Those  persons  who  have  unresolved  protests  still  pending  on 
the  sixtieth  day  could  obtain  relief  only  by  court  action. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By   ;?W^C.V^^;^^^S^^^ 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


APP, 


CO»GE  AGNOST 
oryAnoaNFr 
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:r   OPINION  NO.  79-77 


SUBJECT; 


REQUESTED  BY: 


PREPARED  BY: 


Conditional  Use  Permit  Application 

2198  Fell  Street, 

Assessor's  Block  1215,  Lot  4. 

Robert  V.   Passmore 

Acting  Zoning  Administrator. 

Alice  Barkley 
Burk  E.  Delventhal 
Deputy  City  Attorney 
Marcia  Cutler,  Law  Clerk 


QUESTION  PRESENTED 

Does  Shell  Oil  Company,  as  lessee  of  certain  premises 
located  at  2198  Fell  Street,  have  standing  to  apply  for  a 
conditional  use  permit  under  Section  303(b)  of  the  City 
Planning  Code? 

CONCLUSION 

No. 


ANALYSIS 

Since  1917,  Shell  Oil  Company,  (hereinafter  referred  to 
as  "SHELL"),  has  been  operating  a  service  station  at  the 
northeast  corner  of  Fell  and  Stanyon  Streets,  known  commonly 
as  2198  Fell  Street.    SHELL  has  leased  the  subject  property 
from  the  Cook  family  since  1926. 

The  subject  property  has  been  located  in  a  residential 
roning  district  since  1937  when  the  City  enacted  its  first 
City  Planning  Code.   The  City  Planning  Commission,  by 
Resolution  No.  1618  dated  April  1,  1937,  rezoned  said 
property  to  provide  for  a  gasoline  service  station  as  the 
only  permissible  commercial  use  on  the  subject  property. 
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In  1960,  Section  154  of  the  City  Planning  Code^  was 
adopted  by  the  Board  of  Supervisors  which  established  a  May 
2,  1980  expiration  date  on  existing  lawful  non-conforming 
uses  including  the  subject  property.   In  1963,  SHELL'S  lease 
was  xenewed  with  Wary  Cook  for  a  period  of  ten  years.   In 
1966,  this  lease  was  amended  to  extend  the  termination  date 
to  September  30,  1988. 

On  November  7,  1968,  SHELL  was  granted  a  conditional 
use  permit  for  the  construction  of  a  replacement  service 
station  by  the  Planning  Commission  through  the  adoption  of 
Resolution  No.  6288.   Said  resolution  provided  in  relevant 
part  as  follows: 

The  continued  use  of  the  service  station  as  a 
Conditional  Use  shall  be  permitted  only  until  the 
present  non-conforming  use  expiration  date  of  May 
2,  1980. 

On  June  26,  1979,  SHELL  submitted  an  application  for 
conditional  use  requesting  an  extention  of  the  May  2,  1980 
amortization  date  September  30,  1988.   SHELL  stated  in  its  cover 
letter  accompanying  the  application  that  the  owners  of  the 
subject  property  -  the  estate  of  Mary  West  Cook  -  had  elected  not 
to  support  the  application.   However,  SHELL  asserted  that  the 
term  of  the  1963  lease  which  provided  for  the  "peaceful  and  quiet 
enjoyment  of  the  premises  without  any  suit,  trouble  or  hindrance 
from  the  lessor"  entitled  it  to  submit  the  application  for  a 
conditional  use  permit.   On  August  8,  1979,  Robert  Passmore,  the 
Acting  Zoning  Administrator,  wrote  a  letter  to  SHELL  stating  that 
the  application  wasn't  complete  without  a  letter  from  the  owner 
authorizing  SHELL  to  file  said  application. 

Section  303(b)  of  the  City  Planning  Code  provides  as 
follows: 

(b)   Initiation.   A  conditional  use  action  may 
be  initiated  by  application  of  the  owner,  or 
authorized  agent  for  the  owner,  of  the  property 
for  which  the  conditional  use  is  sought. 
(Emphasis  added.) 


^Said  Section  154  of  the  City  Planning  Code  was 
amended  in  1978  and  renumbered  as  Section  185. 
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It  is  clear  that  under  the  City  Planning  Code,  only  the  owner 
or  the  authorized  agent  for  the  owner  of  the  property  for 
which  the  conditional  use  if  sought  has  standing  to  submit  an 
application.   SHELL  is  only  the  lessee  of  the  property  and 
not  the  owner. 

The  relationship  between  a  lessor  and  a  lessee  is  not 
that  of  principal  and  agent.  A  tenant  is  not  the  agent  of 
the  landlord,  and  the  landlord  is  not  the  principal  of  bis 
tenant,  merely  by  reason  of  the  landlord  and  tenant 
relationship.   However,  by  specific  agreement,  a  tenant  may 
be  appointed  by  the  landlord  to  act  as  his  agent  for  either 
limited  or  general  purposes.   (Gillentine  v.  Illinois 
Wesleyan  University,  C.A.  Miss.,  (1952)  194  F.2d  970;   People 
of  the  County  of  Kane  v.  Midway  Landfill,  Inc.  (1974)  321 
N.£.2d  91)   SHELL  must  be  found  to  be  the  "authorized  agent 
for  the  owner"  before  it  can  initiate  a  conditional  use 
application. 

The  California  Civil  Code  Section  2295  defines  agent  as: 

An  agent  is  one  who  represents  another,  called 
the  principal,  in  dealing  with  third  persons. 
Such  representation  is  called  agency. 

An  agency  may  be  either  actual  or  ostensible.   (Civil  Code 
Section  2298.)   An  actual  agency  must  rest  on  an  agreement  or 
consent.   (Naify  v.  Pacific  Indemnity  Co.  (1938)  11  Cal.2d 
528).  Therefore,  the  scope  and  extent  of  the  agency  granted 
to  SHELL  may  be  determined  from  the  terms  of  the  1963  lease 
between  SHELL  and  the  owner  of  subject  property  and  the  1968 
amendments  thereto. 

The  1963  lease  provided  in  relevant  parts  as  follows: 
*  *  * 

3.  The  Lessee  hereby  further  covenant  and 
agrees  with  the  Lessor  that  the  Lessee  will 
observe  and  comply  with  all  laws  of  the 
United  States  and  of  the  State  of  California, 
and  with  all  rules  and  regulations  of  any 
department,  conunission,  bureau,  board  or 
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officer  thereof,  and  with  all  ordinances  of 
the  Board  of  Supervisors  of  said  City  and 
County  of  San  Francisco,  and  with  all  rules 
and  regulations  of  the  Board  of  Public  Works, 
of  the  Police  Department,  of  the  Fire 
Department,  of  the  Department  of  Public 
Health,  and  of  any  other  municipal 
authorities  of  the  said  City  and  County  of 
San  Francisco  relating  to  the  said  premises 
during  the  said  term  period  .  .  . 

Paragraph  3  of  the  1963  lease  thus  provides  that  SHELL 
must  observe  and  comply  with  all  applicable  city  ordinances 
including  the  applicable  provisions  of  the  City  Planning 
Code.  In  this  case,  only  the  owner  or  the  authorized  agent 
for  the  owner  of  the  property  may  initiate  a  conditional  use 
application.  (City  Planning  Code  Sectin  303(b).) 

The  City  Planning  Code  further  provides  that  existing 
non-conforming  use  shall  expired  on  May  2,  1980.   Clearly, 
the  parties  were  cognizant  of  this  provision  of  the  City 
Planning  Code  when  the  lease  was  renegotiated  in  1963,  as 
Section  16  of  of  said  lease  provided  as  follows: 

16.   If  during  the  terms  of  this  lease  the 
right  of  lessee  to  conduct  and  operate  a 
general  service  supply  station  for  automobile 
or  business  incidental  thereto  on  said  denied 
premises  or  to  maintain  driveways  and 
approaches  to  which  said  premises  shall  be 
denied  or  prohibited  by  lawful  authority, 
except  for  the  fault,  omission  or  neglect  of 
Lessee,  or  if  the  use  of  said  premise  shall  be 
otherwise  so  restricted  or  interferred  with  as 
to  make  them  unfit  or  unsuitable  for  the 
conduct  of  said  business.  Lessee  shall  have  the 
option  of  terminating  and  cancelling  this  lease 
upon  30  days  previous  written  notice  to  lessor 
of  his  desire  and  intention  so  to  do. 

In  the  event  that  SHELL  is  prohbited  by  law  to  operate  a  gasoline 
service  station  on  the  subject  property,  SHELL  has  the  option  of 
terminating  and  cancelling  the  lease  upon  30  days  previous 
written  notice  to  Lessor  of  his  design  and  intention  so  to  do. 
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Civil  Code  section  2297  provides  that  "lajn  agent  for  a 
particular  act  or  transaction  is  called  a  special  agent  [and] 
[a] 11  others  are  general  agents.   A  general  agency  is 
distinguished  from  a  special  agency  in  that  a  general  agency  is 
one  authorized  to  conduct  a  series  of  transactions  involving  a 
continuity  of  service,  vhile  a  special  agency  is  one  created  to 
conduct  a  single  transaction  or  a  series  of  transactions  not 
involving  continuity  of  services.   (Ross  v.  Superior  Court  (1977) 
19  Cal.3d  899,  908;  see  also  Section  3,  Restatement  2d  of  Agency.) 

The  scope  of  the  agency  granted  to  SHELL  by  the  owner,  if 
any,  may  be  determined  under  the  terms  of  the  lease  and  the  1968 
amendment  thereto.    The  1968  lease  amendment  provided  in 
relevant  part  as  follows: 

6.   Shell,  after  its  execution  of  the  Agreement 
Amending  Lease  dated  May  1,  1968,  shall  apply  for 
and  endeavored  to  obtain  from  the  proper  public 
authorities  all  licenses  and  permits  necessary  to 
authorize  the  clearing  of  the  premises  and  the 
construction  thereon,  in  accordance  with  Shell's 
plans  and  specifications  and  authorization  of  an 
automobile  service  station.   If  such  use  permit  is 
not  obtain  by  August  31,  1968,  either  party  at  any 
time  thereafter  and  before  said  use  permits  are 
obtained,  may  terminate  this  Agreement  Amending 
Lease  by  giving  the  other  party  notice  whereupon 
the  lease  dated  October  8,  1963  between  Lessor  and 
Shell  shall  continue  in  full  force  as  if  this 
Agreement  Amending  Lease  dated  May  1,  1968  had  not 
been  entered  into..  .  . 

The  above  provision  of  the  1968  amendment  to  the  lease 
agreement  specifically  granted  SHELL  the  authority  to  apply 
for  and  to  endeavor  to  obtain  from  the  City  Planning 
Commission  all  licenses  and  permits  necessary  to  authorize 
the  construction  of  new  automobile  service  station.   It 
further  provided  that  if  such  permits  were  not  obtained  by 
August  31,  1968,  either  party  to  the  agreement  may  terminate 
the  agreement  amending  lease  by  giving  the  other  party 
written  notice.   It  is  clear  that  the  parties  to  the  lease 
contemplated  that  1)  SHELL  be  authorized  to  perform  those 
specific  acts  which  would  lead  to  the  granting  of  a  permit  or 
license  authorizing  the  construction  of  a  new  automobile 
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service  station,  and  2)  that  such  acts  be  completed  by  August 
31,  1968.   Thus,  it  is  concluded  that  the  agency  created  by 
the  1968  lease  amendment  is  a  special  agency. 

SHELL,  through  a  new  conditional  use  application,  now 
seeks  to  extend  the  expiration  date  for  non-conforming  use 
until  September  30,  1988.   Whether  SHELL  has  the  authority  to 
act  as  an  agent  to  initiate  this  new  conditional  use 
application  will  turn  on  whether  the  agency  granted  to  it 
through  the  terms  of  the  1968  lease  2unendment  has  been 
terminated. 

As  discussed  supra,  the  power  granted  to  SHELL  pursuant 
to  Article  I,  paragraph  6  of  the  agreement  amending  the  1963 
lease  is  specific.   An  agency  may  be  terminated  by  the 
fulfillment  of  the  purpose  for  which  the  agency  is  created. 
(Dunlap  V.  Dean  (1930)  109  Cal.App.  300;  Keple  v.  Kluge 
(1952)  114  Cal.App. 2d  473.) 

Pursuant  to  the  authority  granted  under  the  1968  lease 
amendment,  SHELL  applied  for  and  was  granted  a  conditional 
use  permit  in  November  of  1968  to  construct  a  replacement 
service  station  with  increased  lot  coverage  on  subject 
property.   However,  said  conditional  use  permit  not  only 
failed  to  extend  the  expiration  date  of  the  non-conforming 
use,  it  specified  that  the  use  shall  expire  on  May  2,  1980. 
Once  this  conditional  use  was  issued,  the  authority  vested  in 
SHELL  as  an  agent  of  the  owner  of  the  subject  propoerty  was 
terminated. 

Absent  other  provisions  in  the  1963  lease  or  in  the 
1968  amendment  thereto  granting  SHELL  general  authority  to 
act  as  agent,  it  cannot  be  inferred  that  SHELL  is  acting  as  a 
agent  of  the  owner,  general  or  specific,  for  the  purpose  of 
initiating  the  1979  conditional  use  application.   Next,  it  is 
necessary  to  determine  if  SHELL  may  be  deemed  an  ostensible 
agent  of  the  owner. 

Section  2300  of  the  Civil  Code  defines  ostensible 
agency  as  follows: 

An  agency  is  ostensible  when  the  principal 
intentionally,  or  by  want  of  ordinary  care, 
causes  a  third  person  to  believe  another  to  be 
his  agent  who  is  not  really  employed  by  him. 
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The  extent  of  an  agency  is  measured  by  the  authority 
conferred  upon  the  agent,  actually  or  ostensibly,  and  its 
power  is  sufficient  to  everything  that  is  necessary,  proper 
or  usual  to  accomplish  the  purpose  of  the  principal.   An 
agent  has  actual  authority  unless  limited  by  the  principal, 
and  his  ostensible  authority  is  unlimited  except  as  to  those 
persons  having  knowledge  of  the  restrictions  imposed  upon  the 
agency.  (Wallace  v.  Sinclair  (1952)  114  Cal.App.2d  220. 

In  this  case,  SHELL  cannot  be  deemed  an  ostensible 

agent  for  the  owner  of  the  subject  property  in  light  of 
SHELL'S  own  acknowledgement  that  the  owner  of  the  subject 
property  has  chosen  not  to  support  the  conditional  use 
application. 

Finally,  state  statute  and  case  law  require  that  a 
third  party  inquire  into  the  existence  of  an  agency  when  the 
conduct  of  the  principal  warants  such  further  inquiry. 
Section  2318  of  the  Civil  Code  provides  as  follows: 

Every  agent  has  actually  such  authority  as  is 
defined  by  this  Title,  unless  specially  deprived 
thereof  by  his  principal,  and  have  even  then  such 
authority  ostensibly,  except  as  to  persons  who 
have  actual  or  constructive  notice  of  the 
restriction  upon  his  authority. 

In  United  States  Credit  Bureau,  Inc.  v.  Cheney  (1965) 
235  Cal.App.2d  357,  361,  the  court  states: 

When  the  conduct  of  the  principal  warrants 
further  inquiry  or  when  the  third  party  is  dealing 
with  an  asumed  agent,  the  third  party  is  bound  at 
his  peril,  if  he  would  hold  the  principal  liable, 
to  ascertain  not  only  the  fact  of  the  agency  but 
the  nature  and  scope  of  the  authority.   [Citations 
omitted. ] 

In  this  case,  the  Department  of  City  Planning  was 
provided  with  a  copy  of  the  lease  and  lease  amendment 
governing  the  use  of  subject  property.   Furthermore,  SHELL 
acknowledges  that  the  owner  is  not  supporting  its  application 
for  conditional  use  permit.   These  facts  must  be  construed  to 
have  put  the  Department  on  notice  that  SHELL  is  not  the 
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authorized  or  ostensible  agent  of  the  o%mer  of  the  subject 
property  for  the  purpose  of  initiating  a  conditional  use 

application. 

Based  on  the  foregoing,  it  is  concluded  that  SHELL  has 
no  standing  to  initiate  a  conditional  use  application 
pursuant  to  Section  303B  of  the  City  Planning  Code  until 
SHELL  can  provide  the  City  Planning  Department  satisfactory 
evidence  that  the  ovner  of  the  subject  property  has 
authorized  it  to  initiate  a  conditional  use  application. 

Finally,  whether  the  owner's  failure  to  support  SHELL'S 
application  for  a  conditional  use  permit  would  constitute  a 
breach  of  the  lease  provision  which  entitles  SHELL  to  the 
■peaceful  and  quiet  enjoyment  of  the  premises  without  any 
suit,  trouble  or  hindrance  from  the  lessor"  until  September 
30,  1983  involves  as  dispute  between  SHELL  as  the  lessee  and 
the  Estate  of  Mary  West  Cook  as  the  lessor  which  can  only  be 
resolved  by  them  through  an  agreement  or  legal  proceeding. 

Accordingly,  you  are  advised  that  SHELL  aay  not 
initiate  the  subject  application.   You  must  return  the 
application  to  SHELL  advising  them  that  your  department  may 
not  accept  it  for  filing  unless  and  until  SHELL  demonstrates 
that  they  have  the  authority  to  submit  the  application. 


Very  truly  yotirs 


BUIC<  E.  DELVENT 
Deputy  City  Attorney 


ALICE  BARKLEY         O 
Deputy  City  Attorney 


APPROVED: 


GEORGE  "AGNOST  ^ 


City  Attorney 
13848b 
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SUBJECT ! 


REQUESTED  BY: 


PilEPARED  BY: 


Authority  of  Board  of  Education  and  San 
Francisco  Unified  School  District  to  Close 
Juvenile  Court  School  During  the  Summer 
Because  of  A  Shortage  of  Funds 

JOSEPH  J.  BOTKA 

Chief  Probation  Officer 

Juvenile  Court 

GEORGE  E.  KRUEGER 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  Board  of  Education  of  the  San  Francisco 
Unified  School  District  may  close  the  Juvenile  Court  School 
during  the  summer  because  of  a  shortage  of  funds. 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  formally  inquired  as  to  the  authority  of  the 
Board  of  Education  to  close  the  Juvenile  Court  school  as  an 
economy  measure  during  the  summer.   Your  letter  makes 
specific  reference  to  Education  Codel/  Section  48645.3, 
which  provides  in  relevant  part: 


1/  All  Education  Code  section  references  refer  to 
the  Education  Code  as  reorganized  and  operative  April  30, 
1977. 


.1930  erioMuooo 
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"Juvenile  court  schools  shall  be  conducted 
in  a  manner  as  shall  be  prescribed  by  the 
county  board  of  education  to  best  accomplish 
the  provisions  of  Section  48645. 

"Juvenile  court  schools  shall  not  be 
closed  on  any  weekday  of  the  calendar  year, 
except  those  weekdays  adopted  by  the  board  of 
education  as  school  holidays  or  set  aside  by 
the  board  of  education  for  inservice  purposes. 
However,  the  board  of  education  nay  close 
juvenile  court  schools  when  it  deems  such 
closing  is  necessary  to  accommodate 
contingencies." 

Section  856  of  the  Welfare  and  Institutions  Code 
authorizes  the  Board  of  Supervisors  to  provide  for  the 
establishment  of  a  public  school  at  the  juvenile  hall.   (See 
City  Attorney  Letter  Opinion  No.  69-46.)   Pursuant  to  Section 
5.100  of  the  Charter  of  the  City  and  County  of  San  Francisco, 
"All  of  the  public  schools  of  the  school  district  of  the  city 
and  county  shall  be  under  the  control  and  management  of  a 
board  of  education.  ..."  Section  5.101  of  the  City  Charter 
gives  the  Board  of  Education  power  to  establish  schools  "and 
to  change,  modify,  consolidate  or  discontinue  the  S2une  as  the 
public  welfare  may  require." 

Apparently  acting  under  the  broad  authority  described 
in  all  of  the  above  sections,  the  Board  of  Education  for 
reasons  of  economy  closed  the  Juvenile  Court  school  during 
the  past  two  summers.   You  believe  the  Board  of  Education 
plans  to  close  the  Juvenile  Court  school  again  in  the  summer 
of  1980  and  your  precise  inquiry  is  whether  the  financial 
plight  of  the  School  District  is  the  type  of  "contingency" 
envisioned  in  Section  48645.3  so  as  to  allow  a  closing  of 
that  school.   The  statute  does  not  define  the  term 
"contingencies. " 

Stated  differently,  the  question  is  whether  the 
Juvenile  Court  school  must  remain  open  during  the  summer 
season  when  the  School  District  has  determined  that  there  is 
insufficient  funding  for  such  schooling.   And  this  must  be 
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answered  in  light  of  a  code  section  which  specifies  that 
Juvenile  Court  schools  "shall  not  be  closed  on  any  weekday  of 
the  calendar  year.  ..." 

I  have  not  discovered  a  case  ruling  on  this  exact 
problem.   However,  for  reasons  discussed  inunediately  below, 
it  appears  likely  that  budget  constraints  would  be  considered 
a  type  of  contingency  allowing  for  a  sununer  closing  of  the 
Juvenile  Court  school. 

Initially,  it  should  be  noted  that  the  California 
Supreme  Court  in  1934  in  Vandegrift  v.  Riley,  220  Cal.  340 
broadly  defined  the  noun  "contingency"  to  mean  an  event  which 
nay  occur,  a  possibility.   The  adjective  "contingent"  is 
defined  as  possible,  but  not  certain  to  occur,  dependent  on 
that  which  is  undetermined.   In  Vandegrift,  the  Court 
concluded  that  the  executive  officer  of  the  Department  of 
Finance  had  the  power  to  determine  whether  an  emergency 
existed  and  to  order  the  transfer  of  money  for  the  proper 
functioning  of  the  state  government  without  an  appro- 
priation.  The  Court  stated  at  page  350  that  the 
determination  of  whether  an  emergency  existed  involved 
questions  of  fact  to  be  determined  by  the  Department  of 
Finance  and  "when  the  facts  are  ascertained  the  exercise  of 
discretion  thereunder  will  not  be  disturbed  by  the  courts 
unless  a  lack  of  power  to  exercise  the  seune  or  an  abuse  of 
discretion  is  made  to  appear." 

The  Court  at  page  350  summarized  the  unsuccessful 
contention  of  the  state  controller  in  opposition  to  the 
director  of  finance:   "That  the  word  "contingencies"  cannot 
comprehend  the  usual,  current,  necessary  expenses.  .  .  ." 
After  favorably  referring  to  an  1892  Supreme  Court  case, 
Verdier  v.  Roach,  96  Cal.  467,  the  Court  at  page  352 
concluded: 

"When  the  word  'contingencies'  is  given  the 
authorized  meaning  of  'events  which  are  liable  to 
occur',  or  events  'provisionally  liable  to  exist, 
happen,  or  take  effect  in  the  future',  the  term  is 
appropriate  to  describe  the  events  contemplated  by 
the  statute  and  by  the  action  of  the  director  of 
finance." 
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All  of  the  Supreme  Court  comments  quoted  above  are 
applicable  to  the  budget  situation  facing  the  Board  of 
Education,  and  lead  to  the  second  basis  for  concluding  as  we 
have. 

In  City  Attorney  Opinion  No.  79-34,  issued  May  30, 
1979,  we  addressed  a  number  of  questions  regarding  the  School 
District  budget.   We  recognized  that  state  statutes  establish 
the  procedure  for  formulating  and  adopting  School  District 
budgets,  and  relying  on  the  authority  of  Section  42127(b)(2), 
we  concluded  that  the  San  Francisco  Unified  School  District 
could  not  operate  with  an  unbalanced  budget,  i.e.,  the  Board 
of  Education  cannot  adopt  an  unbalanced  budget. 

Proposition  13  (California  Constitution,  Article 
XIII-A)  approved  at  the  June  6,  1978  election,  effectively 
took  away  the  taxing  power  of  school  districts,  but  it  did 
not  take  away  the  power  of  a  school  district  to  close  a 
school  for  lack  of  funds.   In  a  case  decided  on  May  30,  1979, 
the  same  day  as  City  Attorney  Opinion  No.  79-34  was  issued. 
Board  of  Education  v.  Superior  Court,  93  Cal.App.3d  578 
(1979)  involving  the  closing  of  a  high  school  after  passage 
of  Proposition  13,  the  California  Court  of  Appeal,  First 
Appellate  District,  noted  that  the  Board  of  Education  of  the 
Palo  Alto  Unified  School  District  was  under  a  statutory 
compulsion  to  operate  its  school  system  under  a  balanced 
budget.   The  Court  stated  that  decisions  to  reduce 
expenditures  must  be  made  objectively  by  the  school  board 
acting  as  an  administrative  agency  of  the  state  and  must  not 
be  subject  to  the  delay  of  a  referendum  by  local  electors 
opposing  the  school  closure. 

Given  the  state  mandate  to  balance  its  budget,  and  the 
broad  definition  given  by  the  California  Supreme  Court  to  the 
term  "contigency ,"  I  am  of  the  opinion  that  the  Board  of 
Education  of  the  San  Francisco  Unified  School  District  had 
the  authority  to  close  the  Juvenile  Court  school  during  the 
summer,  and  exercised  that  authority  in  a  proper  manner.   The 
contingency  confronting  the  Board  of  Education  was  a  shortage 
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of  funds  following  the  passage  in  June  1978  of  Proposition 
13.  The  action  taken,  a  partial  closing  of  Juvenile  Court 
school, cannot  be  said  to  be  unreasonable. 
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Voter  Approval  of  Bonds  to  Construct 
a  Solid  Waste  Disposal  System 
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QUESTION  PRESENTED 

Does  Proposition  P  (Charter  Sections  7.300  and  7.309)  require 
voter  approval  of  bonds  issued  by  the  California  Pollution  Control 
Financing  Authority  for  the  construction  of  a  solid  waste-to-energy 
waste  disposal  system? 


No. 


CONCLUSION 


ANALYSIS 


Proposition  P,  which  amended  Section  7.300  of  the  Charter  and 
added  Section  7.309,  restricted  the  issuance  of  City  Revenue  Bonds 
without  a  vote  of  the  electorate,  with  certain  minor  exceptions  not 
applicable  here,  and  further  required  voter  approval  of  Lease 
Revenue  Bonds  to  be  issued  by  a  non-profit  corporation  or  other 
entity  of  government,  such  as  the  Housing  Authority  or  Redevelop- 
ment Agency,  without  being  first  submitted  to  the  electorate  for 
its  approval. 

The  current  proposal  submitted  by  the  Sanitary  Fill  Company  to 
the  City  and  County  of  San  Francisco  contemplates  a  different  type 
of  financing.   In  1975  the  State  Legislature  amended  the  Health  and 
Safety  Code  by  adding  to  that  code  Division  27,  commencing  at  Sec- 
tion 44500,  the  California  Pollution  Control  Financing  Authority 
Act  which  provides  for  the  issuance  of  bonds  by  such  authority  to 
prevent  or  reduce  pollution  resulting  from  the  disposal  of  solid 
waste.   (Section  44531.5  of  the  Health  and  Safety  Code) 
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Pursuant  to  Section  44520  of  the  Health  and  Safety  Code,  the 
authority  is  a  public  instrumentality  and  a  political  subdivision 
of  the  State  of  California.   The  bonds  issued  would  be  those  of 
this  authority  and  not  of  the  City  and  County  of  San  Francisco. 

Section  7.300  of  the  Charter  contemplates  the  issuance  of 
Revenue  Bonds  by  the  City  and  County  of  San  Francisco  to  defray  the 
cost  of  constructing  a  revenue  facility  which  would  produce 
revenues  sufficient  to  retire  the  bonds  authorized  by  the 
electorate.   An  example  of  this  type  of  bond  would  be  the  Airport 
Revenue  Bonds  previously  authorized  by  the  Airport  Commission  and 
the  Board  of  Supervisors  of  the  City.   The  Revenue  Bonds  pledge 
the  revenues  of  the  facility  to  pay  for  bond  interest  and  redemp- 
tion. 

Sections  7.309(a),  (b)  and  (c)  contemplate  lease  financing  of 
public  improvements  to  be  built  by  a  non-profit  corporation,  a 
joint  powers  authority,  the  San  Francisco  Redevelopment  Agency,  the 
San  Francisco  Housing  Authority  or  the  San  Francisco  Parking 
Authority.   It  contemplates  payments  under  a  lease  to  the  above 
listed  entities  for  the  annual  use  and  occupancy  of  the  facility, 
such  as  the  Social  Services  building  or  the  Candlestick  Park 
Stadium  and  the  payment  of  annual  rentals  for  such  use  by  the 
Treasurer  of  the  City  to  the  various  legal  entities  set  forth 
above. 

Your  question  relating  to  the  construction  of  a  Solid  Waste 
Disposal  project  contemplates  that  payments  for  the  retirement  of 
bonds  issued  by  the  California  Pollution  Control  Authority  would  be 
made  by  the  Sanitary  Fill  Company  directly  to  the  authority.   The 
Sanitary  Fill  Company  will  obtain  monies  from  rate-payers  of  the 
City  and  County  of  San  Francisco  to  pay  for  the  bonds  issued  but 
this  does  not  constitute  a  guaranty  by  the  City  and  County  of  San 
Francisco  to  make  bond  interest  and  redemption  payments  to  the 
Pollution  Control  Authority. 

Furthermore,  lease  revenue  financing  as  set  forth  in  Section 
7.309  of  the  Charter  contemplates  that  once  the  bonds  have  been 
paid  off  by  rental  payments  from  the  City  and  County  of  San 
Francisco  the  title  to  the  facility  would  be  transferred  to  the 
City  and  County  of  San  Francisco.   Under  the  current  proposal,  and 
pursuant  to  the  provisions  of  the  California  Pollution  Control 
Financing  Authority  Act,  the  Sanitary  Fill  Company,  or  the  legal 
entity  which  would  contract  with  the  Pollution  Control  Authority, 
would  own  the  Solid  Waste  Disposal  project  after  the  bonds  issued 
by  the  authority  have  been  fully  redeemed. 
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For  the  reasons  listed  above,  the  sections  of  the  Charter 
requiring  voter  approval  would  not  be  applicable  to  bonds  issued 
by  the  California  Pollution  Control  Authority  for  the  construction 
of  a  solid  waste-to-energy  waste  disposal  system. 

Respectfully  submitted. 
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SUBJECT:        Salary  Adjustment  for  Supervisory  Personnel 
of  the  Municipal  Railway  who  Supervise 
Transit  Equipment  Operators 

REQUESTED  BY:   John  J.  Walsh 

General  Manager,  Personnel 
Civil  Service  Commission 

PREPARED  BY:    Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  In  considering  requests  for  supervisory  adjustment 
under  the  provisions  of  1978-79  Salary  Standardization 
Ordinance  Section  IV. F,  is  the  Civil  Service  Commission  acting 
properly  when  it  converts  an  hourly  rate  of  pay  of  the 
subordinate  into  a  biweekly  rate,  finds  the  biweekly  schedule 
of  compensation  the  top  step  of  which  most  closely  approximates 
the  converted  hourly  rate,  and  then  compares  the  biweekly 
schedule  of  compensation  so  derived  with  the  biweekly  schedule 
of  compensation  of  the  supervisory  employee  to  determine  if  the 
latter 's  schedule  of  compensation  is  at  least  5%  or  more  over 
the  schedule  of  compensation  of  the  subordinate? 

2.  Is  it  proper  for  the  Civil  Service  Commission, 
upon  converting  an  hourly  rate  of  pay  of  a  subordinate  into  a 
biweekly  rate  of  pay,  to  find  the  biweekly  schedule  of 
compensation  the  first  step  of  which  approximates  the  converted 
hourly  rate  and  then  compare  the  biweekly  schedule  so  dervied 
with  the  schedule  of  compensation  of  the  supervisory  employee 
in  order  to  determine  applicability  of  rv.F? 

3.  Would  it  be  appropriate  for  the  Civil  Service 
Commission  to  determine  the  biweekly  value  of  the  trust  fund 
payouts  to  Transit  Operators,  add  that  amount  into  the  biweekly 
schedule  of  compensation  derived  by  either  method  No.  1  or  No.  2 
above,  find  the  schedule  of  compensation  that  most  closely 
approximates  the  biweekly  salary  so  determined,  and  then  compare 
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the  resulting  schedule  of  compensation  of  the  supervisory 
employee  to  determine  the  appliccibility  of  the  relief 
afforded  in  Section  IV. F? 

CONCLUSIONS 

1.  Yes. 

2.  No. 

3.  No. 

ANALYSIS 

This  request  for  opinion  arises  out  of  a  situation 
where  a  9144  Transit  Inspector,  a  9160  Assistant  Transit 
Dispatcher  and  a  9162  Day  Transit  Dispatcher  directly 
supervises  a  Class  9163,  Transit  Equipment  Operator.   The 
former  classes  are  miscellaneous  employees  who  receive  a 
salary  based  on  a  biweekly  schedule  in  the  Salary 
Standardization  Ordinance  while  the  transit  operator  class 
receives  a  flat  salary  rate  computed  under  Section  8.404  of 
the  Charter. 

QUESTION  NO.  1 

In  your  first  question,  you  inquire  whether  it  would 
be  proper  to  convert  the  flat  rate  paid  a  bus  driver  to  a 
comparable  biweekly  schedule,  with  that  rate  being  the 
top  step,  when  determining  if  the  supervisory  classes  are 
entitled  to  a  salary  adjustment  under  Section  IV  of  the 
Salary  Standardization  Ordinance.   Transit  operators, 
when  first  appointed,  receive  a  training  rate  of  pay  and 
thereafter  they  receive  a  flat  salary  rate  as  established 
under  Section  8.404  of  the  Charter. 

The  Civil  Service  Commission  under  Section  IV. F  of 
the  Salary  Standardization  Ordinance  of  1978-79  is  authorized 
to  grant  salary  adjustment  to  personnel  who,  as  a  part  of 
their  regular  duties,  are  required  to  supervise  subordinates 
and  where: 

"The  compensation  schedule  of  the 
supervisor  is  less  than  5%  or  1  full  step 
over  the  compensation  schedule,  exclusive  of 
extra  pay,  of  the  employee  supervised." 

(Section  IV. F. 5,  Salary 
Standardization  Ordinance  of 
1978-79) 
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The  basis  for  granting  supervisorial  salary  adjustment 
depends  on  a  comparison  of  "compensation  schedules".   Thus 
in  order  to  determine  if  a  supervisorial  adjustment  is 
warranted,  a  flat  rate  salary  must  necessarily  be  converted 
to  a  "compensation  schedule".   If  such  conversion  is  not 
done,  then  personnel  who  supervise  flat  rate  salary  persons 
would  be  denied  the  adjustment  merely  because  flat  rate 
personnel  are  not  on  compensation  schedule.   The  obvious  intent 
of  the  supervisory  differential  adjustment  is  to  give  the 
supervisor  at  least  a  5%  wage  differential  over  the 
subordinate  employee.   The  purpose  for  such  an  adjustment 
is  the  same  whether  the  subordinate  employee  receives  salary 
on  a  "compensation  schedule"  or  on  a  flat  rate. 

It  is  therefore  ray  opinion  that  it  is  proper  for  the 
Civil  Service  Commission  to  convert  an  hourly  rate  of  pay  into 
a  biweekly  rate  on  a  "compensation  schedule"  so  that  it  can  be 
determined  whether  a  supervisor  may  be  authorized  for  the 
salary  adjustment  under  the  provisions  of  Section  IV. F  of  the 
Salary  Standardization  Ordinance  for  19  78-79. 

A  transit  operator  receives  a  training  rate  for  the 
first  six  months  but  thereafter,  all  transit  operators  receive 
the  same  hourly  rate.   Such  employees  are  receiving  their 
"top  salary"  under  the  hourly  flat  rate  which  amount  would 
be  con^arable  to  the  "fifth  step"  if  converted  to  a  biweekly 
"compensation  schedule".   Even  though  a  transit  operator  does 
not  go  through  the  five  (5)  salary  steps  that  a  miscellaneous 
employee  does,  it  is  necessary  to  make  a  conversion  to  a 
compensation  schedule  which  most  closely  approximates  that 
employee's  salary.   The  hourly  rate  of  pay  received  by  a 
transit  operator  is  the  "maximum"  for  that  salary  year  and  it 
is  both  reasonable  and  fair  to  convert  that  hourly  rate  to  the 
maximum  or  5th  salary  step  which  is  closest  to  that  flat  rate 
on  the  biweekly  compensation  schedule.   Thus,  the  transit 
operator,  if  on  a  biweekly  compensation  schedule,  would  be 
at  the  5th  step  of  that  schedule. 

It  is  therefore  my  opinion  that  the  Civil  Service 
Commission  would  be  acting  properly  by  converting  the  transit 
operators 'hourly  rate  of  pay  to  that  biweekly  salary 
schedule  which  has  a  top  or  5th  step  biweekly  salary  which 
roost  closely  approximates  the  biweekly  earnings  of  a  transit 
operator.   The  Civil  Service  Commission  can  then  compare  that 
schedule  with  that  of  the  supervisory  employee  to  determine  if 
the  supervisor  would  be  authorized  to  receive  a  supervisorial 
salary  adjustment  under  Section  IV. F. 
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QCESTION   NO.    2 

Your  second  question  inquires  whether  the  compensation 
schedule  which  has  the  converted  hourly  rate  at  the  top  or 
fifth  step  should  be  compared  to  the  compensation  schedule 
which  contains  that  converted  hourly  rate  as  the  first  step. 

In  my  opinion,  after  the  hourly  rate  has  been  converted 
to  the  top  step  of  a  compensation  schedule,  it  would  be 
improper  for  the  Civil  Service  Commission  to  find  a 
compensation  schedule  which  has  that  rate  as  the  first  step 
in  determining  applicability  of  Section  IV. F.  Each  full  number 
on  the  salary  schedule  represents  a  5%  increase  in  salary  at 
each  step.   For  example,  the  5th  salary  step  of  schedule  37.0 
is  5%  higher  than  the  5th  salary  step  of  schedule  36.0. 
Section  IV. F. 5  provides  for  a   comparison  of  compensation 
schedules.   It  requires  that  the  compensation  schedule  of 
the  supervisor  cannot  be  less  than  5%  or  1  full  step  over  the 
compensation  schedule  of  the  employee  supervised.   It  is  my 
opinion  that  the  application  of  this  requirement  is  between 
comparable  places  on  any  given  schedule.   The  language  of 
Section  IV. F. 5  provides  for  a  differential  of  at  least  5% 
which  happens  to  be  one  full  step.   This  does  not  contemplate, 
in  my  opinion,  that  the  5th  step  of  one  compensation  schedule 
should  be  transferred  to  the  first  step  of  a  different 
schedule.   Such  a  comparison  would  not  be  consistent  with 
Section  IV. F  which  merely  provides  that  an  adjustment  is 
warranted  where  there  is  not  a  5%  or  1  full  step  differential. 

Thus,  it  is  my  opinion  that  a  salary  adjustment  is 
permitted  under  Section  IV. F  only  if  the  supervisory  class 
does  not  receive  a  salary  which  is  5%  or  1  full  step  over  th< 
supervised  class.   The  comparison  should  be  between  compensation 
schedules   and  each  full  step  represents  5%. 

For  exair.ple,  if  the  5th  step  of  transit  operator 
(Schedule  37.3)  is  used  as  the  first  step  of  the  comprable 
schedule  for  Transit  Service  Inspector  (41.3),  there  would  be 
a  20%  increase  in  salary  at  the  same  step  of  compensation 
and  the  increase  would  be  4  full  steps.   This  form  of  increase 
is  greater  than  5%  or  1  full  step  as  provided  for  in 
Section  IV.F.'S  and,  in  my  opinion,  it  would  be  improper  for 
the  Civil  Service  Commission  to  apply  Section  TV'.F  in  that 
manner. 


le 
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It  should  be  noted  that  if  an  employee  who  is  promoted 
is  receiving  a  salary  in  his  present  class  which  is  greater 
than  the  entrance  step  of  the  compensation  schedule  of  the 
promotive  class,  then  such  employee  shall  receive  a  salary 
step  in  the  promotive  class  which  is  closest  to  7-1/2%  above 
the  salary  received  in  the  class  from  which  promoted 
(Section  VII.A.l,  1978-79  Salary  Standardization  Ordinance). 
This  provision  assures  promoted  employees  will  receive  a 
salary  increase  upon  promotion  even  though  promoted  to  a 
class  which  has  a  lower  salary  schedule. 

QUESTION  NO.  3 

Transit  operators  receive  a  basic  pay  rate  established 
under  the  formula  provided  for  in  Section  8.404  of  the  Charter. 
In  addition  to  that  basic  pay  rate,  Section  8.404  authorizes 
the  Board  of  Supervisors,  in  its  discretion,  to  "fix  as 
conditions  and  benefits  of  employment  other  than  wages  as 
compensation"  certain  other  conditions  and  benefits  granted 
by  collective  bargaining  agreements  in  the  two  comparable 
systems  used  in  certifying  the  basic  pay  schedule  for 
transit  operators. 

Section  8.404  of  the  Charter  expressly  provides  that 
the  value  of  the  conditions  and  benefits  which  may  be 
provided  by  the  Board  of  Supervisors  in  addition  to  the 
basic  wage  rate  shall  not  constitute  "compensation"  for 
purposes  of  the  retirement  system.   Section  8.404  provides 
as   follows: 

"For  all  purposes  of  the  retirement 
system  as  related  to  this  section,  the  word 
'compensation'  as  used  in  section  8.529  of 
this  charter  shall  mean  the  'wage  schedules' 
as  fixed  in  accordance  with  paragraphs  (a) 
and  (b)  above,  including  those  differentials 
established  and  paid  as  part  of  wages  to 
platform  employees  and  coach  and  bus  operators 
of  the  municipal  railway,  but  shall  not  include 
the  value  of  those  benefits  paid  into  the 
fund  establishedas  herein  provided." 

The  benefits  which  may  be  granted  and  paid  into  a  trust 
fund  are  in  the  nature  of  a  fringe  benefit  as  they  relate  to 
vacation,  retirement  and  health  service  benefits.   Section  8.404 
merely  provides  that  where  those  benefits  are  greater  in  the 
two  comprable  bus  systems,  then  the  amount  in  excess  of  that 
provided  by  the  San  Francisco  Charter  may  be  converted  to 
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dollar  values  and  the  equivalent  amount  shall  be  paid  into 
a  trust  fund  for  distribution  as  therein  provided. 
Section  8.404  provides: 

"...  when  in  the  two  systems  used  for 
certification  as  provided  above,  vacation, 
retirement  and  health  service  benefits  are 
greater  than  such  similar  benefits  provided  by 
this  charter  for  platform  employees,  coach  or 
bus  operators  of  the  municipal  railway,  then  an 
amount  not  to  exceed  the  difference  of  such 
benefits  may  be  converted  to  dollar  values  and 
the  amount  equivalent  to  these  dollar  values 
shall  be  paid  into  a  fund.   The  fund  shall  be 
established  to  receive  and  to  administer  said 
amounts  representing  the  differences  in  values 
of  the  vacation,  retirement  and  health  service 
benefits,  and  to  pay  out  benefits  that  shall 
be  jointly  determined  by  representatives  of  the 
city  and  county  government  and  the  represent- 
atives of  the  organized  platform  employees 
and  coach  and  bus  operators  of  the  municipal 
railway. " 

The  salaries  of  the  supervisory  personnel  who  are  the 
subject  of  this  opinion  are  established  under  the  authority 
of  Section  8.401  and  Section  8.407  of  the  Charter.   Section 
8.407  defines  generally  prevailing  wages  as  a  basic  pay 
rate  and  expressly  provides  that  the  Board  of  Supervisors 
cannot  grant  "fringe  benefits"  above  those  provided  for  in 
the  Charter.   Under  this  section,  it  would  be  improper  for 
the  Civil  Service  Commission  to  consider  "fringe  benefits" 
of  transit  operators  which  would  in  any  way  inflate  the 
salary  of  a  miscellaneous  employee.   Section  8.407  would 
prohibit  miscellaneous  employees  from  receiving  "fringe 
benefits"  authorized  for  transit  operators.   Therefore,  it 
would  be  improper  for  the  Civil  Service  Commission  to  include 
the  fringe  benefits  received  by  transit  operators  in  determining 
whether  a  miscellanous  employee  is  entitled  to  a  supervisorial 
salary  adjustment. 

In  my  opinion,  the  "conditions  and  benefits"  that  may  be 
provided  by  the  Board  of  Supervisors  in  addition  to  the 
formula  rate  of  compensation  provided  for  in  Section  8.40  4 
of  the  Charter  is  "extra  pay"  in  the  nature  of  a  fringe 
benefit.   Section  IV. F. 5  of  the  Salary  Standardization 
Ordinance  (1978-79)  excludes  "extra  pay"  when  determining 
appliccibility  of  the  supervisorial  adjustment.   Therefore,  it 
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is  my  opinion  that  the  trust  fund  payments  authorized  under 
Section  8.404  of  the  Charter  are  "extra  pay"  and  must  be 
excluded  when  determining  if  a  supervisor  is  entitled  to  a 
salary  differential  adjustment  under  Section  IV. F  of  the 
Salary  Standardization  Ordinance  of  1978-79. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By:  /?^^^^C  1///£^^M^ 

MICHAIL  C.  KILLELEA 


Deputy  City  Attorney 
Approved: 

City  Attorney 
MCK:css 
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OPINION   NO. 79-81 


SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


Application  of  Charter  Sections  respecting 
Limitations  on  Employment  after  Retirement 
from  City  Service. 

Honorable  Quentin  L.  Kopp,  Supervisor 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Are  certain  sections  of  the  Charter  still  in  force  and 
effect  respecting  limitations  on  employment  after  retirement 
from  city  service? 

CONCLUSION 

Certain  charter  sections  are  in  full  force  and  effect  as 
to  certain  classes  of  city  employees  as  hereinafter  set  forth. 

ANALYSIS 

You  have  requested  this  office  to  advise  you  whether  or 
not  Sections  8.581,  8 . 534-10 (B)  (2)  and  8.585-13  of  the  Charter 
are  still  in  force  and  effect  respecting  limitations  on 
employment  after  retirement  from  city  service.   Rather  than 
directing  an  analysis  to  the  specific  charter  sections  you 
refer  to  in  your  request  it  would  be  clearer  to  define  the 
limitations  on  employment  by  analyzing  those  charter  sections 
as  they  apply  to  miscellaneous  em.ployees  and  police  and  fire 
employees  separately. 

1.  Miscellaneous  E.-nployees: 

Cnarter  Section  8.507  governed  retirement  of 
miscellaneous  employees  from  January  1932  until  July  1947. 
Charter  Section  8.507  is  obsolete  in  that  all  members  who 
remained  in  that  section  for  retirement  purposes  are  now 
retired  or  have  electee  to  become  members  under  Charter 
Section  8.509.   Charter  Section  8.507  incorporates  the 
provisions  of  Charter  Section  8.511.   Charter  Section  8.511 
imposes  two  general  limitations  on  employment  after  retirement 
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rom  city  service  as  follows:  (1)  no  retired  person  in  receipt 
.f  a  retirement  allowance  under  the  system  shall  serve  in  any 
lective  or  appointive  position  in  city  and  county  service, 
ncluding  membership  on  boards  and  commissions  or  receive 
■ayment  for  service  rendered  to  the  city  and  county  after 
etirement,  and  (2)  if  a  retired  person  engages  in  gainful 
ccupation  prior  to  age  62  his  monthly  pension  allowance  from 
ity  contributions  is  reduced  to  an  amount  which,  when  added 
,o  the  amount  earned  monthly  by  him  in  such  occupation,  shall 
ot  exceed  the  compensation  on  which  his  retirement  allowance 
as  determined. 

When  Cnarter  Section  8.509  (formerly  Section  165.2)  was 
inactea  in  li»47  tne  provisions  of  Section  8.511  were 
ipecifically  excluoea  from  the  provisions  of  the  new 
etirement  section.   The  same  two  limitations  contained  in 
.511  were  included  in  8.509,  so  that  all  those  retiring  under 
.509  were  suoject  to  the  limitations  as  provided  therein.   In 
ovemoer  1968  Section  8.509  was  substantially  amended  and  in 
nat  amenament  the  section  concerning  a  reduction  in 
etirement  allowance  due  to  any  gainful  occupation  was  deleted 
na  the  limit  concerning  service  in  elective  or  appointive 
ositions  and  membership  on  boards  and  commissions  was 
etained. 

Thus,  the  only  charter  section  now  in  full  force  and 
rfect  as  to  miscellaneous  employees  who  were  employed  by  the 
ity  prior  to  November  1,  1976  and  placing  a  limitation  on 
Jiployment  after  retirement  is  8.509  (j)  which  reads  as  follows: 

"No  person  retired  under  this  section,  for 
service  or  disability  and  entitled  to  receive  a 
retirement  allowance  under  the  retirement 
system,  shall  serve  in  any  elective  or  appointee 
position  in  the  city  and  county  service, 
including  membership  on  boards  and  commissions, 
nor  snail  such  persons  receive  any  payment  for 
service  rendered  to  the  city  and  county  after 
retirement,  provided  that  service  as  an  election 
officer  or  juror  shall  not  be  affected  by  this 
section. " 

Section  8.509  (j)  has  been  somewhat  limited  by  judicial 
Tterpretation  as  to  the  extent  it  would  exclude  retired 
l^rsons  from  serving  in  appointed  or  elected  positions, 
icluaing  membership  on  boards  and  commissions.   See  City 
ittorneys  Opinion  No.  75-56,  dated  May  23,  1975.   A  copy  of 
lat  opinion  is  attached  hereto. 

In  the  November  election  of  1976  a  new  retirement  system 
'as  enacted  by  vote  of  the  electorate  and  is  contained  in 
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Sections  8.584  to  8.584-12  of  the  Charter.   These  sections 
apply  to  all  miscellaneous  officers  and  employees  employed 
after  November  1,  1976.   Those  miscellaneous  officers  and 
employees  employed  prior  to  November  1,  1976,  under  the 
provisions  of  Section  8.509  are  specifically  excluded  from  the 
new  system  and  remain  employees  subject  to  8.509. 

Section  8.534-10  of  the  new  system  provides  for 
limitations  on  employment  after  retirement.   Charter  Section 
8.584-10  reads  as  follows: 

"(a)  Except  as  provided  in  Subsection  (b)  of 
this  section,  no  person  retired  as  a  member 
under  Section  8.584  for  service  or  disaoility 
and  entitled  to  receive  a  retirement  allowance 
under  the  retirement  system  shall  be  employed  in 
any  capacity  oy  the  city  and  county,  nor  shall 
such  person  receive  any  payment  for  services 
rendered  to  the  city  and  county  after  retirement. 

(b)(1)  Service  as  an  election  officer  or  juror, 
or  in  the  preparation  for  or  giving  testimony  as 
an  expert  witness  for  or  on  behalf  of  the  city 
and  county  before  any  court  or  legislative  body 
shall  De  affected  by  the  provisions  of 
Subsection  (a)  of  this  section. 

(2)  Tne  provisions  of  SuDsection  (a)  shall 
not  prevent  such  retired  person  from  serving  on 
any  board  or  commission  of  the  city  and  county 
and  receiving  the  compensation  for  such  office, 
provided  said  compensation  does  not  exceed  $100 
per  month. 

(3)  If  such  retired  person  is  elected  or 
appointed  to  a  position  or  office  which  subject 
him  to  membership  in  the  retirement  system  under 
Section  8.534,  he  shall  re-enter  membership 
under  Section  8.584  and  his  retirement  allowance 
shall  be  cancelled  immediately  upon  such 
re-entry.   The  provisions  of  Subsection  (a)  of 
this  section  shall  not  prevent  such  person  from 
receiving  the  compensation  for  such  position  or 
office.   Tne  rate  of  contribution  of  such  member 
shall  be  the  same  as  that  for  other  members        ' 
under  Section  8.584.   Such  member's  individual 
account  shall  be  credited  with  an  amount  which 
is  the  actuarial  equivalent  of  his  annuity  at 
the  time  of  his  re-entry,  but  the  amount  thereof 
shall  not  exceed  the  amount  of  his  accumulated 
contributions  at  the  time  of  his  retirement. 
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Sucn  member  shall  also  receive  credit  for  his 
service  as  it  was  at  the  time  of  his  retirement. 

(c)  Notwithstanding  any  provision  of  this 
charter  to  the  contrary,  should  any  person 
retired  for  service  or  disability  engage  in  a 
gainful  occupation  prior  to  attaining  the  age  of 
60  years,  the  retirement  board  shall  reduce  that 
part  of  his  monthly  retirement  allowance  which 
is  provicjed  by  contr ioutions  of  the  city  ana 
county  to  an  amount  which,  when  added  to  the 
amount  of  the  compensation  earnable,  at  the  time 
he  engages  in  the  gainful  occupation,  by  such 
person  if  he  held  tne  position  which  he  held  at 
the  time  of  his  retirement,  or,  if  that  position 
has  oeen  abolished,  the  compensation  earnable  by 
the  member  if  he  held  the  position  from  which  he 
was  retired  immediately  prior  to  its 
aooiishment . " 

With  respect  to  miscellaneous  officers  and  employees  of 
the  City  and  County  the  Charter  Sections  which  are  still  in 
full  force  and  effect  are  as  follows: 

A.  Charter  Section  8.509(j),  as  interpreted  by  City 
Attorneys  Opinion  No.  75-55,  dated  May  23,  1975,  is  still  in 
full  force  ana  effect  as  to  all  those  miscellaneous  officers 
and  employees  wno  were  employed  by  the  City  prior  to  November 
il,  197o. 

B.  Cnarter  Section  8.584-10  is  in  full  force  and  effect 
bs  to  all  tnose  miscellaneous  officers  and  employees  who  were 
employed  by  the  city  after  November  1,  1976. 

I      2.   Fire  Department  Employees: 

'      Memoers  of  the  Fire  Department  who  were  employed  prior 
to  July  1,  1949,  were  members  under  Charter  Section  8.565  and 
py  the  provisions  of  that  Section  are  subject  to  the 
limitations  of  Charter  Section  8.511.   Charter  Section  8.511 
.imposed  two  general  limitations  on  employment  after  retirement 
trom  city  service,  as  set  forth  supra  in  this  opinion. 
Thereafter  Charter  Section  8.568  was  enacted  to  apply  to  all 
■nemDers  of  tne  Fire  Department  who  were  employed  after  July  1, 
1949.   Section  8.568  specifically  excluded  the  provisions  of 
Section  8.511  and  made  the  members  subject  to  the  limitations 
imposed  by  Section  8.581.   Charter  Section  8.581  was  amended 
in  the  June  election  of  1968  to  delete  the  second  paragraph 
tnereof.Note  1 

^'Jote  1.   Copies  of  the  Charter  now  in  print,  including  the 

1978  Edition,  have  included  the  second  paragraph  of 
Section  8.581  but  this  is  a  printing  error  and  the 
paragraph  should  be  disregarded. 
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Thus,  those  members  of  the  Fire  Department  who  retired 
under  the  provisions  of  Charter  Section  8.568  are  suoject  only 
to  the  provisions  of  Charter  Section  8.581  which  reads  as 
follows: 

"No  person  retired  as  a  member  under  Section 
8.568  for  service  or  disability  and  entitled  to 
receive  a  retirement  allowance  under  the 
retirement  system  shall  serve  in  any  elective  or 
appointive  position  in  the  city  and  county 
service,  including  membership  on  boards  and 
commissions,  nor  shall  sucn  person  receive  any 
payment  for  service  rendered  to  the  city  and 
county  after  retirement,  provided  that  service 
azs  an  election  officer  or  juror  snail  not  be 
affected  by  this  section." 

This  section  should  be  interpreted  in  the  light  of  City 
Attorney  Opinion  No.  75-56  in  the  same  manner  as  8.509 (j) 
supra. 

In  the  November  election  of  1974  Charter  Sections  8.585 
et  seq  were  enacted  and  applied  to  all  those  who  became 
members  of  the  Fire  Department  after  July  1,  1975  and  those 
members  who  exercised  the  option  to  change  from  8.563  to 
8.5fa5.   All  those  members  are  subject  to  the  limitations  in 
employment  during  retirement  contained  in  Section  8.585-13 
whicii  reads  as  follows: 

"No  person  retired  as  a  member  under  Section 
8.585  for  service  or  disaoility  and  entitled  to 
receive  a  retirement  allowance  under  the 
retirement  system  shall  serve  in  any  elective  or 
appointive  position  in  the  city  and  county 
service,  including  membership  on  boards  and 
commissions,  nor  shall  such  person  receive  any 
payment  for  service  rendered  to  the  city  and 
county  after  retirement,  provided  that  service 
as  an  election  officer  or  juror,  or  in  the 
preparation  for,  or  the  giving  of,  testimony  as 
an  expert  witness  for  or  on  behalf  of  the  city 
and  county  of  San  Francisco  before  any  court  or 
legisltive  body  shall  not  be  affected  by  this 
section. " 

In  the  November  election  of  1976  a  new  retirement  system 
was  enacted  to  apply  to  all  members  of  the  Fire  Department  who 
became  members  on  or  after  November  2,  1976.   These  members 
are  subject  to  tne  provisions  of  8.588  to  8.588-14.   Section 
£.583-13  is  the  section  dealing  with  limitations  on  employment 
Iduring  retirement  and  reads  as  follows: 
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"(a)  Except  as  provided  in  Subsection  (b)  of 
this  section,  no  person  retired  as  a  member 
under  Section  8.588  for  service  or  disability 
and  entitled  to  receive  a  retirement  allowance 
under  the  retirement  system  shall  be  employed  in 
any  capacity  by  the  city  and  county,  nor  shall 
such  person  receive  any  payment  for  services 
rendred  to  the  city  and  county  after  retirement. 

(D) (1)  Service  as  an  election  officer  or  juror, 
or  in  the  preparation  for  or  giving  testimony  as 
an  expert  witness  for  or  on  benalf  of  the  city 
and  county  before  any  court  or  legislative  body 
shall  be  affected  oy  the  provisions  of 
Subsection  (a)  of  this  section. 

(2)  Tne  provisions  of  Subsection  (a)  shall 
not  prevent  such  retired  person  from  serving  on 
any  board  or  commission  of  the  city  and  county 
and  receiving  the  compensation  for  such  office, 
provided  said  compensation  does  not  exceed  $100 
per  month. 

(3)  If  such  retired  person  is  elected  or 
appointed  to  a  position  or  office  which  subjects 
him  to  memoership  in  the  retirement  system  under 
Section  8.588,  he  shall  be  re-enter  membership 
under  Section  8.583  and  his  retirement  allowance 
shall  oe  cancelled  immediately  upon  his 
re-entry.   The  provisions  of  Subsection  (a)  of 
this  section  shall  not  prevent  such  person  from 
receiving  the  compensation  for  such  position  or 
office.   The  rate  of  contributions  of  sucn 
member  shall  be  the  same  as  that  for  other 
members  under  Section  8.588.   Such  member's 
inoividual  account  shall  be  credited  with  an 
amount  which  is  the  actuarial  equivalent  of  his 
annuity  at  the  time  of  his  re-entry,  but  the 
amoutn  thereof  shall  not  exceed  the  amount  of 
his  accumulated  contributions  at  the  time  of  his 
retirement.   Such  member  shall  also  receive 
credit  for  his  service  as  it  was  at  the  time  of 
his  retirement. 

(c)  Notwithstanding  any  provision  of  this 
charter  to  the  contrary,  should  any  person 
retired  for  disability  engate  in  a  gainful 
occupation  prior  to  attaining  the  age  of  55 
years,  the  retirement  board  shall  reduce  that 
part  of  his  monthly  retirement  allowance  which 
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is  provided  by  contr ioutions  of  tne  city  ana 
county  to  an  amount  which,  when  added  to  the 
amount  of  the  compensation  earnaoie,  at  the  time 
he  engages  in  the  gainful  occupation,  by  such 
person  if  he  held  the  position  which  he  held  at 
the  time  of  his  retirement,  or,  if  that  position 
has  been  abolished,  the  compensation  earnable  by 
the  member  if  he  held  the  position  from  which  he 
was  retired  immediately  prior  to  its 
aoolishment . " 

With  respect  to  memoers  of  the  Fire  Department  the 
Charter  Sections  pertaining  to  limitations  on  employment 
during  retirement  which  are  still  in  full  force  and  effect  are 
as  follows: 

A.  Those  members  retired  pursuant  to  the  provisions  of 
Section  8.563  are  subject  to  the  limitations  imposed  by 
Charter  Section  8.581  (supra).   See  City  Attorney  Opinion  No. 
75-56. 

3.  Those  members  retired  pursuant  to  the  provisions  of 
Charter  Section  8.585  are  subject  to  the  limitations  imposed 
by  Charter  Section  8.585-13.  See  also  City  Attorney  Opinion 
No.  75-56. 

C.  Those  members  employee  after  November  2,  1976,  when 
retired,  will  be  subject  to  the  limitations  imposed  by  Charter 
Section  8.588-13  (supra). 

3 .   Police  Department  Employees: 

Members  of  the  Police  Department  who  were  employed  prior 
to  July  1,  1945,  were  members  under  Charter  Sections  8.540  and 
8.543  were  suoject  to  the  limitations  on  employment  after 
retirement  as  set  forth  in  Charter  Section  8.511.   Section 
8.511  had  the  two  general  limitations  as  set  forth  supra  in 
this  opinion.   Thereafter  Charter  Section  8.544  was  enaction 
to  apply  to  all  members  of  the  Police  Department  who  were 
employed  after  July  1,  1945.   Section  8.544  specifically 
excluded  the  provisions  of  Section  8.511  and  made  the  members 
suDject  to  the  limitations  imposed  by  Section  8.557.   Section 
6.557  was  amended  in  the  June  election  of  1968  to  eliminate 
the  paragraph  on  reduction  of  compensation  for  those  retiring 
and  engaging  in  gainful  occupation  before  age  60.   Charter 
Section  8.557  reads  as  follows: 

"No  person  retired  as  a  member  under  Section 
8.544  after  June  30,  1945,  for  service  or 
disability  and  entitled  to  receive  a  retirement 
allowance  under  the  retirement  system  shall 
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serve  in  any  elective  or  appointive  position  in 
the  city  and  county  service,  including 
membership  on  boards  and  commissions,  nor  shall 
such  person  receive  any  payment  for  service 
rendered  to  the  city  and  county  after 
retirement,  provided  that  service  as  an  election 
officer  or  juror  shall  not  be  affected  by  this 
section. " 

Charter  Section  8.559  was  thereafter  enacted  to  apply  to 
all  members  of  the  police  department  retired  prior  to  November 
2,  1976.   The  limitation  on  employment  during  retirement  is 
contained  in  Section  8.559-13  which  reads  as  follows: 

"No  person  retired  as  a  member  under  Section 
8.559  for  service  or  disability  and  entitled  to 
receive  a  retirement  allowance  under  the 
retirement  system  shall  serve  in  any  elective  or 
appointive  position  in  the  city  and  county 
service,  including  membership  on  boards  and 
commissions,  nor  shall  such  person  receive  any 
payment  for  service  rendered  to  the  city  and 
county  after  retirement,  provided  that  service 
as  an  election  officer  or  juror,  or  in  the 
preparation  for,  or  the  giving  of,  testimony  as 
an  expert  witness  for  or  on  behalf  of  the  city 
and  county  of  San  Francisco  before  any  court  or 
legislative  body  shall  not  be  affected  by  this 
section. " 

In  the  November  election  of  1976  a  new  retirement  system 
was  enacted  to  apply  to  all  members  of  the  Police  Department 
who  became  members  on  or  after  November  2,  1976.   These 
members  are  subject  to  the  provisions  of  8.585  to  8.585-14. 
Section  8.585-13  is  the  section  dealing  with  limitations  on 
employment  during  retirement  and  reads  as  follows: 

(a)  Except  as  provided  in  Subsection  6(b)  of 
this  section,  no  person  retired  as  a  member 
under  Section  8.585  for  service  or  disability 
and  entitled  to  receive  a  retirement  allowance 
under  tne  retirement  system  shall  be  employed  in 
any  capacity  by  the  city  and  county,  nor  shall 
such  person  receive  any  payment  for  services 
rendered  to  the  city  and  county  after  retirement. 

(b)(1)  Service  as  an  election  officer  or  juror, 
or  in  the  preparation  for,  or  giving  testimony 
as  an  expert  witness  for  or  on  behalf  of  the 
city  and  county  before  any  court  or  legislative 
body  shall  be  affected  by  the  provisions  of 
Subsection  (a)  of  this  section. 
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(2)  The  provisions  of  Subsection  (a)  shall 
not  prevent  such  retired  person  from  serving  on 
any  board  or  commission  of  the  city  and  county 
and  receiving  the  compensation  for  such  office, 
provided  said  compensation  does  not  exceed  $100 
per  month. 

(3)  If  such  retired  person  is  elected  or 
appointed  to  a  position  or  office  which  subjects 
him  to  memoership  in  the  retirement  system  under 
Section  8.586,  he  shall  re-enter  membership 
under  Section  8.586  and  his  retirement  allowance 
shall  oe  cancelled  immediately  upon  such 
re-entry.   The  provisions  of  Subsection  (a) 
snail  not  prevent  such  person  from  receiving  the 
compensation  for  such  position  or  office.   The 
rate  of  contribution  of  such  member  shall  be  the 
same  as  that  for  other  members  under  Section 
8.586.   Such  member's  individual  account  shall 
be  credited  with  an  amount  which  is  the 
actuarial  equivalent  of  his  annuity  at  the  time 
of  his  re-entry,  but  the  amount  thereof  shall 
not  exceed  the  amount  of  his  accumulated 
contributions  at  the  time  of  his  retirement. 
Such  member  shall  also  receive  credit  for  his 
service  as  it  was  at  the  time  of  his  retirement. 

(c)  Notwithstanding  any  provision  of  this 
ciiarter  to  the  contrary,  should  any  person 
retired  for  disability  engage  in  a  gainful 
occupation  prior  to  attaining  the  age  of  55 
years,  the  retirement  boara  shall  reduce  that 
part  of  his  monthly  retirement  allowance  which 
is  providea  by  contributions  of  the  city  and 
county  to  an  amount  which,  when  added  to  the 
amount  of  the  compensation  earnable,  at  the  time 
he  engages  in  tne  gainful  occupation,  by  such 
person  if  he  held  the  position  which  he  held  at 
the  time  of  his  retirement,  or,  if  that  position 
has  been  abolished,  the  compensation  earnable  by 
the  member  if  he  held  the  position  from  which  he 
was  retired  immediately  prior  to  its 
abolishment . " 

With  respect  to  members  of  the  Police  Department  the 
:harter  Section  pertaining  to  limitations  on  employment  during 
:etirement  which  are  still  in  full  force  and  effect  are  as 
:ollows: 
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A.  Tnose  inemoers  retired  pursuant  to  the  provisions  of 
;harter  Section  8.544  are  suoject  to  the  limitations  imposed 
>y  Charter  Section  8.557  as  interpreted  by  City  Attorney 
)pinion  No.  75-56  (supra)  . 

B.  Those  mej.bers  retired  pursuant  to  the  provisions  of 
:harter  Section  8.559  are  suoject  to  the  limitations  imposed 
ly  Cnarter  Section  8.559-13.   See  also  City  Attorney  Opinion 

lo.  75-56. 

C.  Those  members  employed  after  November  2,  1976,  when 
etired,  will  oe   subject  to  the  limitations  imposed  by  Charter 
;ection  8.536-13.   (supra) 

SUMiMARY  OF  CONCLUSIONS 

To  summarize  the  conclusions  set  forth  above  the 
imitations  on  employment  during  retirement  in  accordance  with 
Iharter  Sections  now  in  full  force  and  effect  are  as  follows: 

1.  Miscellaneous  Employees: 

(1)  Cnarter  Section  8.509(j),  as  interpreted  by  City 
ttorney'5  Opinion  No.  75-56,  applies  to  all  miscellaneous 
officers  and  employees  who  were  employed  prior  to  November  1, 
976. 

(2;  Cnarter  Section  8.564-10  applies  to  all 
Uscellaneojs  officers  and  employees  who  were  employed  after 
ovember  1,  1976. 

2.  Fire  Department  Employees: 

(1)  Charter  Section  8.581,  as  interpreted  by  City 
ttorney  Opinion  75-55,  applies  to  all  members  of  the  Fire 

tepartment  employed  after  July  1,  1949  and  retired  prior  to 
aly  1,  1975.   Note  that  the  second  paragraph  of  Section  8.581 
as  been  printed  in  error  and  is  inapplicable. 

(2)  Cnarter  Section  8.585-13  applies  to  all  members 
£  the  Fire  Department  employed  after  July  1,  1975  to  November 
,    1976,  including  all  members  who  elected  to  come  under  8.585 
rem  Section  8.568.   Sections  8.585-13  and  8.581  are 
uostantially  the  same  and  should  be  interpreted  in  the  light 
f  City  Attorney  Opinion  75-56  (supra) . 

(3)  Charter  Section  533-13  applies  to  all  members  of 
he  Fire  Department  employed  after  November  2,    1976. 
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3.   Police  Department  Employees: 

(1)  Charter  Section  8.557,  as  interpreted  by  City 
i^ttorney  Opinion  75-56,  applies  to  all  members  of  the  Police 
Department  employed  after  July  1,  1945  and  retired  prior  to 
July  1,  1975. 

(2)  Charter  Section  8.559-13  applies  to  all  members 
>f  the  Police  Department  employed  after  July  1,  1975  to 
•Jovember  2,  1976,  including  all  members  who  elected  to  come 
ander  Section  8.559  from  Section  8.544.   Sections  8.559-13  and 
3.557  are  substantially  the  same  and  should  be  interpreted  in 
|:ne  light  of  City  Attorney  Opinion  No.  75-56  (supra)  . 

(3)  Charter  Section  8.586-13  applies  to  all  members 
>f  the  Police  Department  employed  after  November  2,  1976. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By  ^li-^A':)   /i  q3^/<^^>' ;  /~ 
Thomas  A.  Toomey ,  Jr .'/ 
Chief  Deputy  City  Attorney 


pproved : 
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City  Attorney 


^  city  attorney  opinion  79-82 
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authorized   as  a  conditional   use,   or    it  may  modify   its  previous 
authorization   to  permit   an   intensification  of   a   use   so 
jBUthorized. 

2.      Yes. 

ANALYSIS 

Factual  Background 

The  facts  and  circumstances  surrounding  your  inquiry,  as 
I  understand  them  to  be,  are  as  follows: 

On  June  18,  1976,  Diversified  Realty  Services,  Inc., 
through  Mr.  Jack  Krystal,  filed  an  application  for  conditional 
use  authorization  for  "New  construction  of  a  Restaurant  and 
Lounge"  on  property  located  at  1201-19th  Avenue,  which 
property  is  located  in  a  residential  zoning  district.^ 
Unidentified  and  undated  handwritten  notations  on  the  face  of 
ithe  application  state  the  following: 

See  plan  +  E£  [Environmental  Evaluation]  for 
details.   (Change  status  of  NCU  [nonconforming 
use]  to  CU  [conditional  use]  to  allow  construction 
of  restaurant  in  R  zoned  property.   No  termination 
date.   Site  14,500  square  feet.) 

The  Environmental  Evaluation  to  which  the  conditional 
use  application  refers  is  contained  in  City  Planning 
Department  File  No.  EE76.238.   On  July  16,  1976,  the 
Department  of  City  Planning  issued  a  Negative  Declaration  for 
"Project  Title  EE76.238:   Restaurant  and  Lounge."   The 
proposal  is  described  on  that  Negative  Declaration  as  follows: 


1  At  the  time  of  the  filing  of  the  application,  the 
subject  property  was  classified  R-3  and  had  been  proposed  for 
reclassification  as  RH-2.   The  property  is  presently 
classified  as  RH-2,  pursuant  to  Ordinance  No.  443-78,  adopted 
by  the  Board  of  Supervisors  on  October  6,  1978.   For  purposes 
of  this  opinion,  the  precise  classification  is  not  relevant; 
the  material  fact,  as  explained  below,  is  that  the  property  at 
all  relevant  times  was,  and  now  is,  located  in  a  residential 
district. 
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The  proposed  project  is  a  Conditional  Use 
application  to  change  the  Non-Conforming  Use 
status  of  the  subject  14 ,750-square  foot  property 
presently  developed  with  a  gasoline  service 
station  to  a  Conditional  Use  2-story, 
(approximately)  110-seat,  8,000-square 
footrestaurant  with  cocktail  lounge,  35  off-street 
parking  spaces  with  access  on  Lincoln  Way  and  19th 
Avenue,  and  landscaping,  in  an  R-3  (Low-Medium 
Density  Multiple  Residential)  zoning  (proposed 
RH-2)  district.   The  Planning  Code  allows  change 
in  status  from  Non-Conforming  Use  to  Conditional 
Use  on  sites  greater  than  10,000  square  feet. 
(Emphasis  added.) 

The  Negative  Declaration  was  appealed  to  the  City 
Planning  Commission  by  a  neighboring  property  owner.   The 
hearing  notice  for  this  appeal  was  advertised  as  follows: 

APPEAL  OF  NEGATIVE 
DECLARATION 

An  appeal  has  been  filed  from  the  Negative 
Declaration  prepared  by  the  Department  of  City 
Planning  upon  a  determination  that  the  following 
project  could  not  have  a  significant  effect  on 
the  environment.   The  City  Planning  Commission 
will  consider  the  appeal  and  other  matters  at  a 
public  hearing  on  Thursday,  August  5,  1976,  at 
3:00  p.m.,  in  Room  282,  City  Hall. 

EE76.238:   Restaurant  and  Lounge;  1201 
Nineteenth  Avenue,  Lot  1  in  Assessor's  Block 
1731;  Two  stories,  after  demolition  of  existing 
service  station,  requiring  conditional  use 
CU76.23.   (Emphasis  added.) 

On  August  5,  1976,  the  City  Planning  Commission  heard  the 
appeal  and  adopted  Resolution  No.  7533,  affirming  the  issuance 
of  the  above-mentioned  Negative  Declaration.   That  Resolution 
describes  the  proposed  project  as  follows: 

EE.76.238:   Change  from  Non-Conforming  Gasoline 
Station  to  Conditional  Use  Restaurant  at  1201  - 
19th  Avenue,  southwest  corner  Lincoln  Way;  Lot  i 
in  Assessor's  Block  1731  in  an  R-3  (P^oPf^^d 
RH-2)  zoning  district.   (Emphasis  added.) 
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The  Department  of  City  Planning  files  pertaining  to  Case  File 
No.  EE76.238  contain  a  case  report  submitted  by  City  Planning 
staff  to  the  City  Planning  Commission.   That  case  report 
described  the  proposal  as  follows: 

To  change  the  non-conforming  use  status  of  the 
existing  gasoline  service  station  to  conditional 
use  status  and  to  allow  replacement  of  the 
service  station  by  a  new  restaurant  and  cocktail 
lounge  on  the  first  floor,  and  main  dining  room, 
banquet  room  and  kitchen  on  the  second  floor. 
The  building  would  contain  approximately  7,000 
square  feet  of  occupied  floor  area,  and  would  be 
28  feet  [sic]  .   It  would  be  built  at  the  along 
the  Lincoln  Way  frontage  [sic]  with  access  to  35 
off-street  parking  spaces  from  19th  Avenue  and 
via  a  driveway  under  the  building  from  Lincoln 
Way.   (Emphasis  added.) 

As  mentioned  above,  the  conditional  use  application 
which  is  the  subject  of  this  inquiry  contained  hand-written 
notations  referring  to  a  "plan."   The  plans  submitted  with  the 
conditional  use  application,  entitled,  "Vince's  Restaurant, 
Beef  and  Seafood,"  state  the  total  enclosed  area  for  the 
proposed  structure  is  8,750  square  feet.   Two  floor  plans  are 
included.   The  main  (second)  floor  plan  states  a  total 
enclosed  area  of  7,350  square  feet  and  illustrates  areas 
labeled,  "banquet  room,"  "bar  fc  cocktails,"  "kitchen," 
"grille,"  "dining,"  and  "banquet  room  k   additional  dining 
facilities,"  and  includes  areas  designated  for  restroom, 
storage,  and  service  facilities.   The  ground  (first)  floor 
plan  states  a  total  enclosed  area  of  1,400  square  feet.   The 
latter  plan  indicates  areas  labeled  "parking,"  "planting, 
"port  cochere,"  "entry,"  "lounge,"  and  "dancing,"  and  includes 
areas  designated  for  waste  disposal  and  additional  restroom 
facilities.   The  area  labeled,  "dancing"  is  approximately  228 
square  feet.   Finally,  the  plans  include  V^ection  plan.  _ 
illustrating  areas  labeled,  "Kitchen,"  "grille,   dining, 
■parking,"  and  "pub." 

The  conditional  use  authorization  was  noticed  for 
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Planning  Commission.   The  hearing  notice  described  the 
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CU  76.23   Request  for  authorization  to  change  a 
Non-Conforming  Use  gasoline  station  on 
a  14,000-square  foot  lot  to  a 
Conditional  Use  RESTAURANT  with  35 
off-street  parking  spaces  and 
landscaping  at  1201  Nineteenth  Avenue, 
southwest  corner  of  Lincoln  Way,  Lot  1 
in  Assessor's  Block  1731  in  an  R-3 
(Low-Medium  Density  Multiple 
Residential)  use  (proposed  RH-2 
Two-Family)  zoning  district.   (Emphasis 
in  original.) 

The  files  of  the  Department  of  City  Planning  pertaining 
to  Case  No.  CU  76.23  contain  minutes  of  the  August  5,  1976, 
hearing.   The  testimony  before  the  City  Planning  Commission  as 
summarized  in  these  minutes  is  consistent  with  the  proposal  as 
advertised  and  as  described  in  the  Environmental  Evaluation 
documents,  the  hearing  notices,  and  the  face  of  the 
conditional  use  application,  to  wit:   a  restaurant  and 
cocktail  lounge.   There  is,  however,  some  discrepancy  between 
the  testimony  and  the  plans  submitted  with  the  application. 
First,  the  testimony  was  that  the  proposal  was 

to  change  the  non-conforming  use  status  of  the 
existing  gasoline  service  station  to  conditonal 
use  status  and  to  replace  the  service  station 
with  a  new  restaurant  with  cocktail  lounge  on  the 
first  floor  and  main  dining  room,  banquet  room 
and  kitchen  on  the  second  floor. 

The  minutes  reflect  that  no  testimony  was  presented  with 
respect  to  the  inclusion  in  the  proposal  of  a  dance  floor  in 
the  cocktail  lounge. 

Second,  the  above-mentioned  plans  indicate  a  seating 
capacity  of  one  hundred  seventy-eight  (178),  excluding  the  two 
banquet  rooms  shown  on  the  floor  plan  for  the  second  floor. 
That  total  was  broken  down  and  illustrated  on  the  plans  as 
follows: 

first-floor  lounge  33  seats 

second-floor  bar  52  seats 

dining  room  "^^  seats 

grille  i^  ^^^^^ 

banauet    rooms  (not    indicated) 

banquet   rooms  ^^^^^^  tTTl^cluding   banquet   rooM) 
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The  testimony  summarized  in  the  minutes  with  respect  to  the 
seating  capacity  indicates  a  significantly  less  intense  use  of 
the  property,  with  respect  to  the  seating  capacity  of  both  the 
dining  facility  and  the  bars  (the  latter  indicated  on  the 
plans  as  totaling  eighty-five  [85]).   The  following  are 
excerpts  from  the  minutes  of  the  hearing: 

Mrs.  Joseph  Call,  1831  Lincoln  Way,  asked  if 
the  figure  of  105  persons  which  Mr.  Krystal  had 
given  as  ultimate  seating  capacity  of  the 
restaurant  included  the  banquet  rooms  and  the 
bar.   Mr.  Krystal  replied  that  the  figure  had  not 
included  the  seats  in  the  banquet  room.   Those 
seats  would  bring  the  total  capacity  of  the 
facility  to  148. 


Marie  Chambers,  1552  20th  Avenue,  inquired  about 
the  seating  capacity  of  the  bars  in  the  proposed 
building.   Mr.  Krystal  replied  that  the  bars 
would  seat  approximately  25  persons.   (Emphasis 
added.) 

At  the  conclusion  of  the  hearing,  the  City  Planning 
Commission  adopted  Resolution  No.  7534,  which  provides  in 
relevant  part  as  follows: 

WHEREAS,  The  City  Planning  Commission  on 
August  5,  1976,  heard  Application  No.  CU76.23  for 
a  Conditional  Use  in  an  R-3  and  proposed  RH-2 
district  under  Section  303  of  the  City  Planning 
code,  to  permit  a  change  in  status  of  a 
non-conforming  gasoline  station  on  a  14,750 
square  foot  lot  to  a  conditional  use  restaurant 
with  35-off-street  parking  spaces  on  the 
property  .  .  .;  and 


WHEREAS,  the  proposed  restaurant  would  be  a 
suitable  use  and  would  provide  a  structure  and 
landscaping  appropriate  for  clearly  defining  thi. 
gateway  intersection; 
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THEREFORE  BE  IT  RESOLVED,  That  the  City 
Planning  Commission  finds  that  the  criteria  set 
forth  in  Section  303(c)  of  the  City  Planning  Code 
are  met  and  said  Conditional  Use  is  hereby 
AUTHORIZED  in  accordance  with  the  standards 
specified  in  the  City  Planning  Code  and  subject 
to  further  conditions  as  follows: 

1.  Final  plans  for  a  restaurant  on  this  site  in 
general  conformity  with  the  preliminary  plans 
drawn  by  Alfred  Morrissette,  architect 
(undated)  submitted  with  the  application, 
shall  be  submitted  for  design  review  and 
approval  by  the  Department  of  City  Planning 
prior  to  the  filing  of  any  building  permits 
for  the  site.   (Emphasis  indicated  by 
underscoring  added;  all  other  emphasis  in 
original. ) 

The  Department  of  City  Planning  files  pertaining  to  Case  No. 
CU  76.23  contain  undated  plans,  entitled,  "Restaurant  at  19th 
fc  Lincoln  for  Diversified  Realty  Services  Inc."  A  notation  on 
!  the  face  of  these  plans  indicate  that  they  were  received  by 
!  the  Department  of  City  Planning  on  March  13,  1978.   These 
plans  (hereinafter  referred  to  as  "the  March  13  plans")  differ 
from  the  plans  submitted  with  the  conditional  use  application 
in  several  respects:   First,  the  overall  configuration  of  the 
building  is  changed.   Second,  off-street  parking  spaces  were 
reduced  from  thirty-five  (the  number  stated  as  part  of  the 
identification  of  the  proposal  approved  under  Resolution 
No.  7534)  to  twenty-seven.   Third,  the  designations  of  the 
various  areas  were  changed;  and  the  capacities  of  those  areas 
were  significantly  increased.  The  areas  and  capacities  on  the 
March  13  plans  are  as  follows  (the  data  in  parentheses 
indicate  respective  areas  and  capacities  stated  in  the 
original  plans  submitted  with  the  conditional  use  application): 

area  maximum  capacity 

restaurant  (1st  floor)        170  (93— dining  4  grille) 

lounge  (2d  floor)             110  (85-bar  fc  lo""?^)^^^  ,^ 

banquet  (2d  floor)             55  (capacity  not  indicated) 

future  meeting  room  (2d  floor)_25    juse  not  indicated! 

y         Total:   360  (178— excluding  banquet) 
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The  March  13  plans  do  not  indicate  on  their  face  whether  they 
are  to  be  considered  "final  plans"  submitted  as  required  by 
Condition  One  as  set  forth  in  Resolution  No.  7534.  Nor  is 
there  any  indication  on  the  face  of  the  March  13  plans  of  any 
approval  by  the  Department  of  City  Planning. 

On  March  15,  1978,  additional  undated  plans  (hereinafter 
referred  to  as  "the  March  15  plans")  illustrating  the  subject 
building  were  received  by  the  Department  of  City  Planning. 
The  March  15  plans  are  similar  to  the  March  13  plans. 
However,  the  March  15  plans  do  not  designate  use  areas  or 
state  maximum  capacities.  Rather,  the  March  15  plans  show  the 
seating  arrangement  for  the  entire  first  floor  (labeled 
"restaurant"  on  the  March  13  plans),  but  show  the  seating 
arrangement  only  for  that  portion  of  the  second  floor  labeled 
"lounge"  on  the  March  13  plans.  Nothing  on  the  face  of  the 
March  15  plans  indicates  whether  they  were  approved  by  the 
Department  of  City  Planning.   Nor  do  that  Department's  files 
indicate  whether  the  March  15  plans  were  intended  by  the 
applicant  to  constitute  "final  plans"  as  set  forth  in 
Condition  One  of  Resolution  No.  7534. 

On  June  7,  1978,  Diversified  Realty  Services  filed 
Building  Permit  Application  No.  7805890.   That  application 
describes  the  proposed  use  of  the  building  as  "restaurant." 
The  files  of  the  Central  Permit  Bureau  contain  a  microfilm 
copy  of  that  application,  which  copy  indicates  that  the 
application  was  approved  by  R.  Spencer  Steele  for  the 
Department  of  City  Planning  with  the  notation  "per  CPC  Res. 
7534  of  8/5/76  Conditions."  The  permit  was  issued  as  a  site 
permit  on  July  3,  1978.   Noted  on  the  face  of  the  permit  is 
the  following: 

FOR  SITE  PERMIT  ONLY.   NO  WORK  MAY  BE  STARTED 
UNTIL  CONSTRUCTION  PLANS  HAVE  BEEN  APPROVED. 

The  issuance  of  the  site  permit  was  appealed  to  the 
Board  of  Permit  Appeals  on  July  11,  1979.   The  files  of  the 
Board  of  Permit  Appeals  indicate  that  that  appeal.  Appeal  No. 
8263,  was  withdrawn  by  the  appellant,  the  owner  of  property 
adjacent  to  the  subject  property,  prior  to  the  hearing.  The 
Board's  files  further  indicate  that  the  dispute  over  the 
issuance  of  the  site  permit  dealt  with  the  design  and  control 
of  the  off-street  parking  at  the  west  property  ^^"^  '"^^^Jj*^ 
the  builder  and  the  appellant  had  reached  an  agreement  with 
respect  to  those  issues. 
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The  files  of  the  Department  of  Public  Works  pertaining 
to  Building  Permit  Application  No.  7805890  indicate  that 
subsequent  to  the  issuance  of  the  site  permit,  four  "addenda- 
were  submitted  for  Department  of  Public  WorKs  approval: 
Addendum  I  for  grading,  approved  July  24,  1978;  Addendum  II, 
for  foundation  work,  approved  August  11,  1978;  and  Addenda  III 
and  IV  for  "final  plan,"  approved  April  11,  1979.   According 
to  the  above-mentioned  files,  no  additional  addenda  were 
submitted  after  April  11,  1979.   However,  the  files  of  the 
Department  of  Public  Works  contain  a  separate  permit 
application,  No.  7910268,  requesting  permission  to  install  a 
sprinkler  system  in  the  subject  building. 

The  plans  submitted  as  part  of  Addenda  III  and  IV 
include  plans  marked,  "floor  plans"  (hereinafter  referred  to 
as  "addenda  plans").   The  files  of  the  Department  of  City 
Planning  do  not  contain  a  copy  of  the  addenda  plans  and 
contain  no  indication  that  the  addenda  plans  were  submitted 
to,  or  approved  by,  that  Department.   The  floor  plans  indicate 
the  same  areas  as  those  indicated  on  the  March  13  plans. 
However,  the  total  capacity  of  the  proposed  building  indicates 
a  substantial  increase.   That  is,  the  addenda  plans  indicate 
areas  and  capacities  as  follows  (numbers  in  parentheses 
indicate  capacities  stated  on  the  March  13  plans) : 

area  maximum  capacity 

restaurant  (entire  1st  floor)  170  (170) 

lounge  (2d  floor)  110  (110) 

banquet  (2d  floor)  115  (  55) 

future  meeting  room  (2d  floor)  57  (  25) 

Total:  452  (360) 

On  August  13,  1979,  the  Police  Department  conducted  a 
hearing  to  consider  applications  by  Mr.  Steven  D.  Zimmerman 
for  cabaret,  dance  hall  keeper  and  place  of  entertainment 
permits  at  "Arthur's  at  the  Park,"  1201-19th  Avenue.   By 
letter  dated  August  14,  1979,  the  Chief  of  Police  notified  Mr. 
Zimmerman  that  his  application  for  a  cabaret  permit  was 
granted  with  the  following  stipulations: 

1)  Permit  is  granted  for  food  service  only 
between  the  hours  of  2:00  AM  and  6:00  AM. 

2)  There  is  to  be  no  entertainment  at  the  above 
premises,  nor  any  dancing  by  patrons. 
(Emphasis  in  original.) 
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The  Police  Chief's  letter  further  stated. 

Your  application  for  DANCE  HALL  KEEPER  and  PLACE 
OF  ENTERTAINMENT  is  presently  in  an  Off  Calendar 
status  until  construction  of  premises  is 
completed.   (Emphasis  in  original.) 

The  issuance  of  the  cabaret  permit  was  appealed  (Appeal 
No.  8644)  to  the  Board  of  Permit  Appeals  by  Sunset  Neighbors 
United  on  August  23,  1979.   The  final  decision  of  the  Board 
after  a  rehearing  on  September  26,  1979,  was  to  concur  in  the 
granting  of  the  cabaret  permit. 

On  August  6,  1979,  Mr.  Steven  D.  Zimmerman  filed  another 
conditional  use  application,  No.  CU  79.63,  with  the  City 
Planning  Commission  seeking  authorization  for  a  project  on  the 
subject  property.   The  project  is  described  on  the  face  of  the 
application  in  relevant  part  as  follows: 

We  are  currently  building  a  restaurant  i 
cocktail  lounge  t   we  would  like  to  be  able  to 
provide  dancing  in  the  cocktail  lounge.   By  being 
able  to  provide  dancing,  we  will  be  providing  a 
further  service  to  the  neighborhood  .  .  . 
Additionally,  see  copy  of  attached  letter  of 
intent  sent  to  the  Police  Chief,  submitted  for 
filing  cabaret,  dance  hall  and  place  of 
entertainment. 

The  attached  "letter  of  intent,"  dated  July  5,  1979,  states, 
among  other  things, 

.  .  .  The  restaurant  will  be  open  24  hours  a  day, 
seven  days  a  week. 


.  .  .  The  operating  hours  of  the  cocktail  lounge 
will  be  from  11  A.M.  to  2  A.M.,  seven  days  a  week 
and  dancing  hours  will  be  from  9  P.M.  to  2  A.M. 
nightly. 

The  restaurant  will  have  27  of  its  own  parking 
spaces,  and  arrangements  will  be  made  to  have 
off-street  valet  parking  during  busy  periods. 


ng 

e 
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Conditional  use  application  No.  CU  79.63  was  subsequently 
withdrawn  by  the  applicant.  «^viucin.i.y 

On  September  6,  1979,  Mr.  Steve  Luker  filed  Buildi 
Permit  Application  No.  7909076  seeking  permission  to  nak 
alterations  to  the  subject  building.   This  application  is  now 
pending  review  by  the  Department  of  City  Planning.   The 
application  describes  the  proposed  use  as  "restaurant"  and 
describes  the  work  to  be  performed  under  the  application  as 
follows: 

All  interior  work  to  provide  for  a  restaurant 
operation  and  cocktail  lounge  including  all 
required  food  service  equipment. 

Tne  plans  submitted  with  this  permit  application  do  not 
state  the  capacities  of  any  of  the  rooms  or  areas.   The  plans 
do,  however,  designate  areas  differently  from  those  indicated 
on  the  addenda  plans  with  respect  to  the  use  of  the  second 
floor.   The  area  formerly  designated  "banquet"  was  changed  to 
"party  room."   The  rooms  formerly  labeled  "future  meeting 
room"  and  "storage"  were  merged  and  are  now  designated 
■nickelodeon  party  room." 

Finally,  in  October,  1979,  your  letter  indicates  that 
the  Department  of  City  Planning  received  complaints  regarding 
the  proposed  use  of  the  subject  property,  specifically 
alleging  that  the  proposed  use  had  not  been  authorized  by  the 
City  Planning  Commission.   Your  inquiry  concerns  the  powers  of 
the  City  Planning  Commission  in  considering  those  complaints. 

Law  Governing  Original  Conditional  Use  Authorization 

Former  City  Planning  Code  Section  112,2  provided  in 
relevant  part  as  follows: 


2  The  provisions  of  former  Section  112  are  now 
contained  in  Section  202  of  the  City  Planning  Code.   Tne 
designation  in  this  opinion  of  "former"  sections  indicates 
provisions  of  the  Code  which  were  in  effect  at  the  time  of  the 
pendency  of  the  original  conditional  use  authorization  and 
which  have  been  materially  amended  or  recodified.   The 
■former"  sections  contain  the  provisions  which  apply  to  the 
consideration  and  determination  of  the  original  conditional 
use  authorization.   See  City  Planning  Code  Section  302(e). 
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(a)   The  uses  permitted  under  this  Code  shall 
consist  of  the  following: 


2.   Conditional  uses  permitted  in  each 
established  district  when  authorized  by  the 
Planning  Commission  under  Section  303  of  this 
Code  where  listed  for  that  class  of  district 
in  Article  II  of  this  Code  and  as  regulated 
therein  and  elsewhere  in  this  Code. 

City  Planning  Code  Section  303  (a)  provides  in  relevant  part 
as  follows: 

The  City  Planning  Conunission  shall  hear  and  sake 
determinations  regarding  applications  for  the 
authorization  of  conditional  uses  in  the  specific 
situations  for  which  such  authorization  is 
specified  elsewhere  in  this  Code. 

The  original  conditional  use  application,  CU76.23, 
stated  that  approval  was  requested  for  new  construction  of  a 
restaurant  and  lounge  and  that  such  request  is  authorized 
pursuant  to  City  Planning  Code  Section  154(e) 2.   Former  City 
Planning  Code  Section  154  provided  in  pertinent  part  as 
follows: 

Continuance  of  other  non-conforming 
buildings.   The  purpose  of  this  section  is  to 
provide  for  the  gradual  elimination  or 
conversion,  after  reasonable  allowance  of  time 
for  the  amortization  of  investments  therein,  of 
certain  classes  of  non-conforming  buildings,  in 
order  to  encourage  and  promote  the  orderly  and 
beneficial  development  of  the  land  with 
conforming  buildings  and  uses.   The  section  is 
intended  to  apply  to  obsolescent  buildings  whose 
use  is  widely  at  variance  with  the  regulations  of 
this  Code,  and  is  safeguarded  against  unnecessary 
hardships  in  application  by  provision  for  a 
■inimum  period  of  continuance  of  twenty  (20) 
years,  by  procedures  for  extensions  and 
exceptions,  and  by  the  requirement  of  repeated 
notice  as  buildings  approach  an  age  indicative  of 
obsolescence.   It  is  further  declared  that  the 
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requirement  of  eventual  removal,  or  conversion  to 
conforming  use  of  such  buildings,  subject  to  the 
exceptions  set  forth  is  in  the  public  interest 
and  is  intended  to  promote  the  general  welfare. 

(a)  This  section  shall  apply  only  to 
buildings  in  R-districts  which  are  designed, 
arranged,  or  used  for  a  purpose  first  permitted 
as  a  principal  use  in  a  C  or  M  district.  .  .  . 

(b)  Every  such  building  may  be  continued  in 
such  use  for  at  least  twenty  (20)  years  from  the 
effective  date  of  this  Code  (May  2,    1960),  or  of 
the  amendment  thereto  which  causes  it  to  be 
non-conforming,  and  may  be  continued  for  a  longer 
period,  if  it  has  not  reached  the  age  hereinafter 
specified,  computed  from  the  date  the  building 
was  erected,  or  from  January  1,  1930,  whichever 
is  later.   For  buildings  of  Type  1  or  Type  2,  as 
defined  in  the  Building  Code  of  the  City,  the 
specified  age  shall  be  fifty  (50)  years;  for  Type 
3  buildings  it  shall  be  forty  (40)  years,  and  for 
Type  4  and  Type  5  buildings  it  shall  be  thirty 
(30)  years. 


(c)   Upon  the  expiration  of  the  period 
specified  for  each  such  building,  it  shall  be 
completely  removed  or  altered  and  converted  to  a 
conforming  building  and  use  except  as  hereinafter 
provided. 


(e)   The  following  types  of  non-conforming 
buildings  affected  by  this  section,  shall  be 
qualified  for  consideration  by  the  Commission  as 
Conditional  Uses  as  regulated  in  section  303, 
upon  application  filed  at  any  time  during  the 
period  of  permitted  continuance  specified  above: 

1.   A  multiple  dwelling  on  a  corner  lot  with  a 
non-conforming  use  consisting  ^f  a  use  first 
permitted  in  a  C-1  district  occupying  all  or 
part  of  the  ground  floor; 
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2.  A  commercial  or  industrial  building  which 
occupies  a  lot  having  an  area  in  excess  of  ten 
thousand  (10,000)  square  feet; 

3.  A  building  used  for  an  automobile  service 
station  with  a  lot  coverage  of  less  than 
thirty  (30)  per  cent,  or  other  buildings  and 
use  having  the  same  characteristics  as  to 
coverage  and  relatively  rapid  obsolescence  of 
building; 

4.  In  any  R-1,  R-2,  R-3,  R-3.5,  R-4,  or  R-5 
district,  a  professional  office  or  offices,  a 
motel,  a  mortuary,  an  animal  hospital  or 
clinic  or  a  retail  store  is  permitted  in  C-1 
districts.  .  .  . 

The  above-quoted  provisions  when  read  as  a  whole  evidence 
a  legislative  intention  that  conditional  use  authorization  may 
be  granted  to  permit  the  continuance  of  certain  non-conforming 
buildings.   Nothing  in  this  section  can  reasonably  be  construed 
to  permit  the  demolition  of  one  non-conforming  building  and 
the  construction  of  another  non-conforming  building.   Indeed, 
any  action  which  would  permit  the  demolition  of  a  non- 
conforming building  and  construction  of  a  new  non-conforming 
building  would  be  contrary  to  the  expressed  purpose  of  Section 
154,  supra,  "to  encourage  and  promote  the  orderly  and 
beneficial  development  of  the  land  with  conforming  buildings 
and  uses." 

In  view  of  the  foregoing,  it  is  concluded  to  the  extent 
that  the  action  of  the  City  Planning  Commission  in  adopting 
Resolution  No.  7534  permitted  the  demolition  of  one 
non-conforming  building  (i.e.  a  non-conforming  gasoline 
station)  and  the  construction  of  a  new  non-conforming  building 
(i.e.,  a  restaurant  also  first  permitted  in  a  C-1  district)  on 
property  located  in  a  residential  zone,  that  action  was  in 
excess  of  the  authority  vested  in  the  Commission  pursuant  to 
Section  303,  supra,  and  former  Section  154,  supra,  of  the  City 
Planning  Code. 

The  files  of  the  Department  of  City  Planning  indicate 
that  no  appeal  was  taken  from  the  action  of  the  City  Planning 
Commission  in  adopting  Resolution  No.  7534.   City  Pi-n^^ng 
Code  Section  308.1  provides  procedures  whereby  an  aggrieved 
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party  nay  appeal  to  the  Board  of  Supervisors  from  actions 
taken  by  the  City  Planning  Commission  on  conditional  use 
applications.   In  view  of  the  availability  of  administrative 
review  of  the  adoption  of  Resolution  No,  7534,  the  failure  of 
any  interested  party  to  appeal  the  granting  of  the  conditional 
use  authorization  constitutes  a  failure  to  exhaust 
administrative  remedies  such  as  would  preclude  judicial 
review.   See  Morton  v.  Superior  Court  (1979)  Cal.App.3d  977, 
981  88  Cal.Rptr.  533. 

Extension  of  nonconforming  use  from  C-1  to  C-2  use 

As  indicated  above,  City  Planning  Commission  Resolution 
No.  7534  authorizes  as  a  conditional  use  only  a  "restaurant." 
The  Resolution  is  silent  as  to  the  type  of  dining  facilities 
to  be  provided.   However  the  conditional  use  application, 
environmental  evaluation  documents  and  hearing  notices,  as 
well  as  the  testimony  summarized  in  the  minutes  of  the 
Commission  prior  to  the  adoption  of  the  Resolution,  all 
indicate  that  banquet  rooms  and  a  cocktail  lounge  were 
requested  by  the  applicant  as  part  of  the  proposal  and  that 
these  facilities  were  considered  by  the  Commission. 
Accordingly,  one  may  reasonably  conclude  that  the  term 
■restaurant"  as  used  in  Resolution  No.  7534  includes  banquet 
rooms  and  cocktail  lounges. 

However,  the  filing  of  applications  with  the  Police 
Department  for  a  dance  hall  permit  and  a  place  of 
entertainment  permit  demonstrate  an  intention  to  develop  the 
property  for  uses  other  than  those  expressly  authorized  by 
Resolution  No.  7534,  or  impliedly  authorized  thereunder. 
Moreover,  nothing  in  the  documents  in  the  files  of  the 
Department  of  City  Planning  can  be  read  as  informing  the  City 
that  a  dance  hall  or  place  of  entertainment  were  contemplated 
in  the  original  conditional  use  application  or  were  considered 
by  the  Commission  in  adopting  Resolution  No.  7535. 

Former  City  Planning  Code  Section  154(e),  supra,  has 
been  amended  and  recodified  as  City  Planning  Code  Section  185 
(Ordinance  No.  470-79,  approved  September  28,  1979).   Lity 
Planning  Code  Section  185(e)  provides  as  follows: 

(e)   Any  nonconforming  use  affected  by  this 
Section  shall  be  qualified  for  consideration  by 
the  City  Planning  Commission  as  a  conditional 
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use   as  regulated  in  Section  303,  upon 
application  filed  at  any  time  during  the  period 
of  permitted  continuance  specified  above.   In  the 
event  that  a  conditional  use  is  authorized  by  the 
City  Planning  Commission  for  any  such  use,  the 
provisions  of  Sections  180  through  183  shall 
continue  to  apply  to  such  use  except  as 
specifically  provided  in  the  action  of  the 
Commission,  and  no  enlargement,  intensification 
or  extension  of  the  non-conforming  use  shall  be 
permitted  by  the  Commission.   (Emphasis  added.) 

The  emphasized  portion  of  the  above-quoted  provision 
serves  only  to  clarify  City  Planning  Code  provisions  related 
to  non-conforming  uses.   That  is,  former  City  Planning  Code 
Section  151  specifically  prohibited  the  changing  of  a 
non-conforming  use  to  a  less  restricted  use.   Former  Section 
151  provided  in  pertinent  part  as  follows: 

Sec.  151.   Non-conforming  buildings, 
alterations  and  enlargements.   No  building,  the 
use  of  which  is  non-conforming  wholly  or  in  any 
substantial  part,  shall  be  structurally  altered, 
unless  the  alteration  is  required  by  law,  or  will 
have  the  effect  of  and  actually  result  in 
eliminating  the  non-conforming  use,  or  unless  the 
aggregate  total  cost  of  all  such  alterations  as 
estimated  by  the  Department  of  Public  Works  is 
less  than  one-half  (1/2)  of  the  assessed 
valuation  of  the  improvements  prior  to  the  first 
such  alteration.  .  . 

*  *  * 

(e)   within  the  limitations  of  this  section,  a 
non-conforming  use  may  be  changed  to  a  use  of  the 
samp  or  of  a  more  restricted  character,  but  may 
HoTthereafter  be  changed  to  any  less  restricted 
use.   (emphasis  added) 

The  question  therefore  becomes  whether  ^^^J^'^Z't.llToVlllTe 
modify  Resolution  No.  7534  to  authorize  » .^^^^^^^^^^  °^,  P^"^*^ 
Of  entertainment;  or  would  such  an  -  -^^^  -,:S-  c  ar^cJer 
change  in  a  nonconforming  use  of  a  less  restrict 
within  the  meaning  of  former  Section  151,  8U£ra,  or  an 
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■extension-  of  a  nonconforming  use  within  the  neaninq  of 
current  Section  185,  supra. 

City  Planning  Code  Section  221  regulates  assembly  and 
entertainment  operations.  Section  221(f)  provides  that  the 
use  of  any 

Amusement  enterprise  including  billiard  hall, 
dance  hall,  night  club,  bowling  alleys,  skating 
rinks,  shooting  gallery,  when  conducted  within  a 
completely  enclosed  building;  provided  (1)  that 
incidental  noise  is  reasonably  confined  to  the 
premises  by  adequate  soundproofing  or  other 
device  and  (2)  that  no  portion  of  the  building 
occupied  by  such  use  shall  have  any  opening  other 
than  fixed  windows  and  exits  required  by  law 
within  fifty  (50)  feet  of  any  R  district 

is  first  permitted  in  C-2  (Community  Business)  districts. 

At  the  time  of  the  original  application  for  conditional 
use  authorization,  the  property  had  been  used  for  a  gasoline 
station.   Pursuant  to  Section  223(f),  an  "automobile  service 
station  for  the  sale  and  dispensing  of  gasoline,  other  motor 
fuels  and  lubricating  oil  directly  into  motor  vehicles"  is 
first  permitted  in  C-1  (Neighborhood  Shopping)  districts. 

City  Planning  Code  Section  202(b)  provides  as  follows: 

Permitted  uses  shall  include  in  each 
established  district  such  uses  not  specifically 
listed  in  this  Article  2  as  are  from  time  to  time 
determined  by  the  Zoning  Administrator  to  be 
permitted  uses  in  accordance  with  Section  307(a) 
of  this  Code. 

City  Planning  Code  Section  307(a)  provides  in  pertinent  part 
as  follows: 

Rules,  regulations  and  interpretations.   The 
Zoning  Administrator  shall,  consistent  with  the 
expressed  standards,  purposes  and  intent  of  this 
Code  and  pursuant  to  its  objectives,  issue  and 
adopt  such  rules,  regulations  and  interpretations 
as  are  in  the  Zoning  Administrator's  opinion 
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necessary  to  administer  and  enforce  the 
provisions  of  this  Code. 

you  have  informed  this  office  that,  pursuant  to  City  Planning 
Code  Sections  202(b)  ana  307(a),  supra,  the  Zoning 
Administrator  has  over  the  years  consistently  interpreted  City 
Planning  Code  Section  218(a)  as  first  permitting  restaurants 
in  C-1  districts.   City  Planning  Code  Section  218(a)  sets 
forth  those  retail  services  which  are  first  permitted  in  C-1 
districts,  as  follows: 

Retail  business  or  personal  service  establishment 
of  a  type  which  supplies  new  commodities  or 
offers  personal  services  primarily  to  residents 
in  the  immediate  vicinity. 

Assuming  arguendo  that  the  authorization  of  the 
construction  of  a  restaurant  (a  C-1  use)  to  replace  an 
existing  nonconforming  automobile  service  station  (another  C-1 
use)  is  permitted  notwithstanding  the  provisions  of  former 
Section  154  of  the  City  Planning  Code,  such  an  authorization 
would  not  constitute  an  extension  or  expansion  of  a 
non-conforming  use  such  as  would  be  prohibited  by  the 
provisions  of  former  Section  151,  supra,  or  current  Section 
185,  supra.   However,  since  places  of  entertainment,  dance 
halls  and  night  clubs  are  uses  first  permitted  in  C-2 
districts,  the  authorization  of  such  uses  would  clearly 
constitute  a  violation  of  the  provisions  of  Section  185 
prohibiting  the  Commission  from  approving  any  "enlargement, 
intensification  or  extension  of  the  non-conforming  use"  by  way 
of  conditional  use  authorization. 

Compliance  with  off-street  parking  requirements 

Resolution  No.  7534  specifically  describes  the  project 
approved  thereunder  as  including  thirty-five  off-street 
parking  spaces.   However,  the  March  13  plans  and  the  addenda 
plans  indicate  only  twenty-seven  parking  spaces.   The  record 
contains  no  indication  that  the  reduction  in  off-street 
parking  was  approved.   And,  if  such  a  reduction  was  approved, 
there  is  no  indication  in  the  record  of  the  rationale  for  the 
reduction.   The  only  reference  to  off-street  parking  m  the 
files  submitted  to  this  office  is  in  the  above-mentioned 
-letter  of  intent"  which  accompanied  the  police  Pf^^'^ 
applications  discussed  above  and  which  was  attached  to  the 
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application  for  a  modification  of  the  conditional  use 
authorization.  In  that  letter,  the  applicant  stated  an 
intention  to  provide  valet  parking  in  addition  to  the 
off-street  parking  on  the  subject  property.   This  office  has 
received  insufficient  facts  to  determine  whether  the  approval 
of  the  project  with  only  twenty-seven  off-street  parking 
spaces  was  conditioned  on  the  provision  of  alternative  parking 
such  as  the  valet  parking  discussed  above. 

Current  City  Planning  Code  Section  151  provides  a 
schedule  of  required  off-street  parking.   Table  4,  codified  as 
part  of  Section  151,  provides  in  pertinent  part  as  follows: 

TABLE  4 
Off-Street  Parking  Spaces  Required 

Dse  or  Activity  Number  of  Off-Street 

Parking  Spaces  Required 


*  *  * 


Restaurant,  night  One  for  each  200  square 

club,  pool  hall,  feet  of  occupied  floor 

dance  hall,  area,  where  the  occupied 

bowling  alley  or  floor  area  exceeds  5,000 

similar  enterprise  square  feet. 

■Occupied  floor  area"  is  defined  under  City  Planning  Code 
Section  102.9  as  follows: 

Floor  area  devoted  to,  or  capable  of  being 
devoted  to,  a  principal  or  conditional  use  and 
its  accessory  uses.   For  purposes  of  computation, 
occupied  floor  area  shall  consist  of  the  gross 
floor  area,  as  defined  in  this  Code,  «inus_the 
following: 

(a)  Non-accessory  parking  and  loading  spaces 
and  driveways  and  maneuvering  areas  incidental 
thereto; 

(b)  Exterior  walls  of  the  building; 

(c)  Mechanical  equipment,  aPP^^'^^"^"^^^  *"^e 
areas,  necessary  to  the  operation  or  .aintenance 


i 
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of  the  building  itself,  wherever  located  in  the 
building; 

(d)   Rest  rooms,  and  space  for  storage  and 
services  necessary  to  the  operation  and 
maintenance  of  the  building  itself,  wherever 
located  in  the  building; 


(f)   Incidental  storage  space  for  the 
convenience  of  tenants.   (Emphasis  added.) 

As  discussed  above,  the  property  owner  has  demonstrated  an 
intention  to  change  the  use  of,  among  other  things,  one  of  the 
storage  areas  to  a  portion  of  a  "nickelodean  room."  In  light 
of  those  changes,  the  City  Planning  Commission  may  consider 
and  determine  whether  the  total  occupied  floor  area  has  been 
increased  and  whether  the  proposal,  as  modified  by  the 
property  owner,  "will  comply  with  the  provisions  of  (the  City 
Planning]  Code"  related  to  off-street  parking  requirements. 
City  Planning  Code  Section  303(c) 3.  And,  even  if  the  modified 
proposal  does  meet  the  off-street  parking  requirements  of  City 
Planning  Code  Section  151,  supra,  the  City  Planning  Commission 
nay  further  consider  and  determine  "the  adequacy  of  proposed 
off-street  parking  and  loading"  for  the  proposal,  as 
modified.   City  Planning  Code  Section  303(c) 2(B). 

Should  the  City  Planning  Commission  determine  that  the 
proposal,  as  modified,  will  result  in  a  use  or  feature  that 
does  not  comply  with  the  provisions  of  the  City  Planning  Code, 
or  should  the  Commission  determine  that  the  proposed 
off-street  parking  and  loading  is  inadequate  to  serve  the 
modified  proposal,  the  Commission  may  suspend,  revoke  or 
modify  the  authorization  granted  pursuant  to  Resolution  No. 
7534  as  discussed  fully  below  (see  section  entitled, 
"Intensification  of  conditional  use  beyond  that  authorized"). 

Compliance  with  Resolution  No.  7534,  Condition  No.  1 

The  addenda  plans  submitted  as  part  of  the  building 
permit  application  show  an  increased  capacity  in  the  subject 
building  over  that  which  was  disclosed  on  the  March  13  and 
March  15  plans  and  indicate  that  the  proposed  uses  of  certain 
areas  as  specified  on  the  March  13  plans  for  the  second  floor 
of  the  building  have  been  changed. 
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Condition  No.  1  of  Resolution  No.  7534  provides  as 
follows: 

1.  Final  plans  for  a  restaurant  on  this  site  in 
general  conformity  with  the  preliminary  plans 
drawn  by  Alfred  Morrissette,  architect 
(undated)  submitted  with  the  application, 
shall  be  submitted  for  design  review  and 
approval  by  the  Department  of  City  Planning 
prior  to  the  filing  of  any  building  permits 
for  the  site.   (Emphasis  added.) 

City  Planning  Code  Section  303(d)  provides  in  pertinent 
part  as  follows: 

When  authorizing  a  conditional  use  as  provided 
herein  the  City  Planning  Commission  .  .  .  shall 
prescribe  such  additional  conditions,  beyond 
those  specified  in  this  Code,  as  are  in  its 
opinion  necessary  to  secure  the  objectives  of  the 
Code.  .  .  .  The  violation  of  any  conditions  so 
imposed  shall  constitute  a  violation  of  this  Code 
and  may  constitute  grounds  for  revocation  of  the 
conditional  use  authorization.  .  .  .   (Emphasis 
added)  . 

In  view  of  the  provisions  of  City  Planning  Code  Section 
303(d),  supra,  the  City  Planning  Commission  is  empowered  to 
revoke  the  conditional  use  authorization  granted  under 
Resolution  No.  7534  if  it  finds  that  the  March  13  and  March  15 
plans  were  so  modified  by  the  addenda  plans  as  to  fail  to 
constitute  "Final  plans  in  general  conformity  with  the 
preliminary  plans.  .  ."  within  the  meaning  of  Condition  No.  1 
and  further  finds  that  the  addenda  plans  were  not  submitted 
for  design  review  and  approval  by  the  Department  of  City 
Planning  prior  to  the  filing  of  the  addenda  with  the 
Department  of  Public  Works. 

Intensification  of  Conditional  Use  Beyond  That  Authorized 

Subsequent  to  the  adoption  of  Resolution  No.  7534  and 
the  issuance  of  the  site  permit,  the  property  owner  requested 
and  obtained  a  cabaret  permit  granting  permission  to  operate  a 
restaurant  on  the  subject  premises  on  a  24-hour  per  day  basis. 
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part   as^fL^oisf "'  '°''  '''''°"  ''''''    P-^^^"   i"  "1— t 

(c)   Determination.   After  its  hearing  on  the 
application,  the  City  Planning  Commission  may 
approve  the  application  and  authorize  a 
conditional  use  if  the  facts  presented  are  such 
as  to  establish: 

1.  That  the  proposed  use  or  feature,  at  the 
size  and  intensity  contemplated  and  at  the 
proposed  location,  will  provide  a  development 
that  is  necessary  or  desirable  for,  and 
compatible  with,  the  neighborhood  or 
community;  and 

2.  That  such  use  or  feature  as  proposed  will 
not  be  detrimental  to  the  health,  safety, 
convenience  or  general  welfare  of  persons  re- 
siding or  working  in  the  vicinity,  or  injuri- 
ous to  property,  improvements  or  potential 
development  in  the  vicinity.  .  .  .  (Emphasis 
added.) 

In  view  of  the  provisions  of  City  Planning  Code  Section  303(c), 
requiring  the  City  Planning  Commission  to  consider  the  use  at 
the  "size  and  intensity"  of  a  project  "as  proposed,"  the 
question  becomes  whether  the  proposal  as  modified  after  the 
adoption  of  Resolution  No.  7534  represents  an  increase  or 
material  change  in  the  size  or  intensity  of  the  proposed  use 
of  the  subject  building.   If  the  City  Planning  Commission 
determines  that  the  operation  of  a  24-hour  dining  facility 
with,  among  other  things,  dancing  from  9  p.m.  to  2  a.m.  at 
■Arthur's  at  the  Park"  is  a  more  intense  use  of  the  subject 
property  than  was  "Vince's  Beef  and  Seafood"  "neighborhood" 


restaurant  (see  plans  submitted  with  conditional  use 
application;  minutes  of  hearing  of  August  5,  1976),  then  the 
Commission  may  take  whatever  action  within  the  purview  of  Cit; 


99  Cal.Rptr.  260. 


In  Garavatti ,  s 
special  use  permit  to  op 


upra,  a  property  owner  had  requested  a 
operate  a  food  store  between  7  a.m. 
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and  11  p.m.   The  permit  was  issued,  and  shortly  thereafter  the 
property  owner  unilaterally  changed  the  schedule  of 
operations,  keeping  the  store  open  twenty-four  hours  a  day. 
The  neighboring  residents  complained  of  loud  noise  and 
disturbance  in  the  neighborhood  resulting  from  the  new  hours 
of  operation.   The  planning  commission  held  a  public  hearing 
to  consider  these  complaints  and,  after  hearing  the  evidence, 
amended  the  use  permit  to  require  the  property  owner  to  close 
the  store  between  the  hours  of  11  p.m.  and  7  a.m.   The  owner 
brought  an  action  in  mandamus  seeking  to  set  aside  the 
planning  commission's  order.   The  California  Court  of  Appeal 
upheld  the  trial  court's  denial  of  the  petition  for  writ  of 
■andate. 

City  Planning  Code  Section  303(e)  provides  in  relevant 
part  as  follows: 

Authorization  of  a  change  in  any  condition 
previously  imposed  in  the  authorization  of  a 
conditional  use  shall  be  subject  to  the  same 
procedures  as  a  new  conditional  use.  .  .  . 

City  Planning  Code  Section  303,  supra,  provides  in  pertinent 
part  as  follows:   '.  .  .The  procedures  for  conditional  uses 
shall  be  as  specified  in  this  Section  and  in  SS306  through 
306.5.-   City  Planning  Code  S303(b)  provides  as  follows: 

A  conditional  use  action  say  be  initiated  by 
application  by  the  owner,  or  authorized  agent  for 
the  owner,  of  the  property  for  which  the 
conditional  use  is  sought. 


part, 


City  Planning  Code  Section  306.2  provides  in  pertinent 

When  an  action  ...  for  conditional  use  .  . 
.  has  been  initiated  by  application  or  otherwise, 
the  Zoning  Administrator  shall  set  a  time  and 
place  for  a  hearing  thereon  within  a  reasonable 
period.   (Emphasis  added.) 

in  view  of  the  provisions  of  City  Planning  Code  Section 
303(b),  su£ra,  and  the  use  of  t  e  J-^^-^^^^',,-^^  *J!^n'5o6.2, 
application  or  otherwise  ^^".^^'^^^^^"ii^Jounding  the  subject 
supra,  it  is  clear  that,  on  tne  lacts  ttu^^s^ 
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proposal,  the  City  Planning  Commission  is  vested  with  the 
power  to  consider  sua  sponte  aodification  of  the  conditions  it 
imposed  on  the  exercise  of  the  conditional  use  authorization 
granted  pursuant  to  Resolution  No.  7534. 

The  powers  of  the  City  Planning  Commission  are,  however, 
!  limited  by  other  provisions  of  the  City  Planning  Code. 
Section  175(a)  provides  as  follows: 

No  application  for  a  building  permit  or  other 
permit  or  license,  or  for  a  Permit  of  Occupancy, 
shall  be  approved  by  the  Department  of  City 
Planning  .  .  .  which  would  authorize  a  new  use,  a 
change  of  use  or  maintenance  of  an  existing  use 
of  any  land  or  structure  contrary  to  the 
provisions  of  this  Code. 

San  Francisco  Charter  Section  3.520  provides  as  follows: 

There  is  hereby  established  a  department  of 
city  planning  which  shall  consist  of  a  city 
planning  commission,  a  director  of  planning  and 
such  employees  as  may  be  necessary  to  carry  out 
the  functions  and  duties  of  said  department. 

In  view  of  the  foregoing,  it  is  clear  that  the  City 
Planning  Commission  has  no  authority  to  authorize  a 
modification  of  a  conditional  use  authorization  where  such 
I^ificat  on  Results  in  a  violation  of  the  City  Planning 
^^eHoiever!  nothing  in  the  above  quoted  provisions  -ould 
D?ev;nt  the  Ciiy  Planning  Commission  from  modifying  conditions 

S:krii<ti-irs;'i2ai5iri:ii:;. 

supra. 


Comm 

Reso 

was 

membership 

Commission. 

The  San  Francisco  Charter  -d  the  CUy  Pl-J^J^.^^' 
c  ,  ^«  ♦■ho  ritv  Planning  Commission  tw 

confer  power  on  the  city  rj-aim  ^ 
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jurisdiction  over  applications  for  conditional  use 
authorizations.   San  Francisco  Charter  Section  7.501;  City 
Planning  Code  Section  303,  supra.   In  acting  on  these  Batters, 
the  City  Planning  Commission  is  exercising  the  sovereign 
powers  of  the  people  of  the  City  and  County  of  San  Francisco. 
San  Francisco  Charter  2.101.   These  powers  are  conferred  upon, 
and  are  incidental  to,  the  office  or  body  as  a  whole.   The 
Commission's  power  and  duty  to  review  claims  that  a  party 
purporting  to  act  under  a  conditional  use  authorization 
granted  by  a  prior  Commission  has  violated  that  authorization 
are  not  at  all  dependent  on  the  identity  of  the  occupants  of 
the  office  at  any  particular  time.   See  State  v.  Stillwater 
(1937)  (Mont. Sup. Ct )  ,  66  P. 2d  788,  791.   Accordingly,  the  City 
Planning  Commission  may  exercise  the  full  powers  vested  in 
that  body  as  discussed  above  without  regard  to  the  identities 
of  the  sembers  of  the  Commission. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 


:^-^y. 


DIANE  L.  HERMANN 
Deputy  City  Attorney 


Approved : 


City  Attorney 
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1.  Do  amendments  to  the  City  Planning  Code  Section 
306.4,  which  impose  a  time  limit  on  disposition  by  the  City 
Planning  Commission  of  proposed  map  and  text  amendments  to  the 
City  Planning  Code,  apply  to  proposed  planning  code  amendments 
initiated  by  the  Board  of  Supervisors  prior  to  the  date  on 
which  the  changes  in  procedures  governing  disposition  by  the 
City  Planning  Commission  of  proposed  map  and  text  amendments 
were  adopted? 

2.  If  the  time  limit  is  applicable  to  planning  code 
amendments  submitted  prior  to  the  date  of  adoption  of  the  time 
limit,  when  does  the  180  day  statute  of  limitation  set  forth 
therein  begin  to  run? 

CONCLUSIONS 

1.  Yes. 

2.  June   8,    1979. 
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ANALYSIS 

On  June  4,  1979,  the  Board  of  Supervisors,  by  Ordinance 
No.  271-79,  amended  section  306.4  of  the  City  Planning 
Code.l   The  Mayor  approved  said  ordinance  on  June  7,  1979. 
Section  306.4,  in  part,  sets  forth  the  procedures  governing 
the  City  Planning  Commission  in  its  disposition  of  map  and 
text  amendments  to  the  City  Planning  Code. 

Prior  to  the  amendment  in  question,  section  306.4 
provided  in  relevant  part  as  follows: 

(a)   Reports  and  recommendations.   In  all  actions 
for  amendments  or  conditional  uses,  the  Zoning 
Administrator  shall  make  necessary  investigations 
and  studies  and  submit  his  findings  to  the 
Director  of  Planning  prior  to  the  hearing  of  the 
City  Planning  Commission.   The  report  and 
recommendation  of  the  Director  of  Planning  shall 
be  submitted  at  the  hearing. 


(d)   Decision,   The  decision  of  the  City  Planning 
Commission  or  the  Zoning  Administrator  shall  be 
in  accordance  with  the  provisions  for  each  type 
of  case  in  Sections  302  through  305..  .  .   In  the 
case  of  actions  for  amendments  or  conditional 
uses,  the  decision  of  the  City  Planning 
Commission  shall  be  rendered  within  90  days  from 
the  date  of  conclusion  of  the  hearing;  failure  of 
the  Commission  to  act  within  the  prescribed  time 
shall  be  deemed  to  constitute  disapproval. 


Thus,  prior  to  the  amendment,  there  was  no  time 
limitation  within  which  the  Commission  had  to  take  action 
any  amendments  referred  by  the  Board  of  Supervisors.   Form< 
Section  306.4  only  required  that  the  dty  Planning  Commiss 
in  cases  of  actions  for  proposed  map  and  ^ext  amendments^ 
render  a  decision  within  ninety  (90)  days  from  the  date  of 


1  All  references  to  code  sections  are  to  the  City  Planning 
Code  unless  otherwise  specified. 
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conclusion  of  the  hearing,  and  provided  that  the  failure 
of  the  Conmiission  to  act  within  the  prescribed  time  be 
deemed  to  constitute  disapproval. 

Following  the  amendments,  Section  306.4(d)  provides 
in  pertinent  part  as  follows: 

(d)   Decision.   The  decision  of  the  City  Planning 
Commission  or  the  Zoning  Administrator  shall  be  in 
accordance  with  the  provisions  for  each  type  of 
case  in  Sections  302  through  305. 


3.    In  the  case  of  proposed  amendments  initiated 
by  the  Board  of  Supervisors  under  Section 
302(b),  or  modifications  to  proposed 
amendments  made  by  the  Board  under  Section 
302(d)  of  this  Code,  the  decision  of  the  City 
Planning  Commission  shall  be  rendered  within 
180  days  from  the  date  of  referral  of  the 
proposed  amendment  or  modification  by  the 
Board  to  the  Commission.   Failure  of  the 
Commission  to  act  within  the  prescribed  time 
shall  be  deemed  to  constitute  disapproval, 
except  that  the  Board  may,  by  resolution, 
extend  the  prescribed  time  within  which  the 
Commission  is  to  render  its  decision. 

The  amendment  divides  the  provisions  of  former  Section 
306.4(d)  into  two  subsections,  and  adds  a  new  subsection  (3) . 
This  new  subsection  (3)  provides  for  a  180  day  time  limit 
within  which  the  City  Planning  Commission  "-^^^  conduct 
hearings  and  decide  on  all  referrals  ^^  .P^°P°f  ^^'"fP/"^  '^of 
amendments  to  the  City  Planning  Code  J^^^J^^f  ^^^/Jtanntng 
Supervisors  and  referred  to  the  Department  of  City  Planning. 

on  September  18,  1978,  the  Board  of  Supervisors 
initiated  several  proposed  zoning  map  amendments  and  referred 
same  to  the  City  Planning  Commission  for  action  ^^  Septem  e 
22,  1978.   The  City  Planning  Commission  has  ot_yet^acte^^.^^ 

lllllenrtlt   ap^Uc^S^^ltyTf  ^1^0   d^y  li.it  now  embodied 
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in  section  306.4(d)(3)  to  the  proposed  amendments  referred  by 
the  Board  of  Supervisors  on  September  22,  1978,  and  to  all 
other  proposed  amendments  initiated  by  the  Board  of 
Supervisors  on  or  before  June  7,  1979,  when  the  ordinance 
setting  down  the  180  day  time  limit  became  effective. 

It  is  a  well-settled  rule  of  law  that  the  legislature 
may  change  rules  of  procedure,  or  remedies,  and  that  such 
changes  may  be  made  applicable  to  pending  actions,  provided, 
of  course,  that  no  vested  rights  are  destroyed  or  obligations 
of  contracts  are  impaired.   See  City  of  Los  Angeles  v.  Oliver 
(1929)  i02  Cal.App.  299,  315.   The  amendment  in  question  does 
not  affect  the  substantive  power  of  the  City  Planning 
Commission.   It  merely  requires  the  City  Planning  Commission 
to  act  within  the  180  day  time  limit  from  the  date  of  referral 
by  the  Board  of  Supervisors.   Thus,  the  amendment,  on  its 
face,  appears  to  be  a  change  in  the  rules  of  procedure 
governing  the  actions  of  the  City  Planning  Commission. 

The  subject  amendment  may  be  applied  to  all  proposed 
amendments  to  the  City  Planning  Code  initiated  by  the  Board  of 
Supervisors  which  are  now  pending  before  the  City  Planning 
Commission  provided  that  no  vested  rights  are  destroyed  and  no 
contractual  obligations  are  impaired.   The  subject  amendment 
has  no  bearing  on  vested  rights  or  contractual  obligation 
because  it  only  affect  the  procedures  to  be  followed  by  the 
City  Planning  Commission  with  respect  to  Commission  actions  on 
Map  and  text  amendments. 


time 


It  may  be  contended  that  the  application  of  the  180  day 
time  limit  to  map  and  text  amendments  initiated  prior  to  the 
effective  date  of  the  amendment  setting  down  that  time  limit 
is  violative  of  the  rule  of  statutory  construction  which 
disfavors  retroactive  application  of  legislation  absent  clear 
manifestation  of  legislative  intent.   Such  a  contention  is 
misplaced. 

In  Brown  vs.  FrJpsTeben  Estate  Co.  (1956)  139  Cal.App. 2d 
1,  the  court  stated  at  4-5: 

There  is  no  question  but  that  the  statute  here  in 
question  is  procedural,  and  while  procedural 
changes  operate  on  existing  causes  of  action. 
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that  is  not  to  say  that  they  have  retrospective 

effect,   "In  other  words,  procedural  statutes  may 
become  operative  only  when  and  if  the  procedure 
or  remedy  is  invoked,  and  if  the  trial  postdates 
the  enactment,  the  statute  operates  in  the  future 
regardless  of  the  time  of  occurrence  of  the 
events  giving  rise  to  the  cause  of  action. 
[Citation.]   In  such  cases,  the  statutory  changes 
are  said  to  apply  not  because  they  constitute  an 
exception  to  the  general  rule  of  statutory 
construction,  but  because  they  are  not  in  fact 
retrospective.   There  is  then  no  problem  as  to 
whether  the  Legislature  intended  the  changes  to 
operate  retroactively."   (30  Cal.2d  388,  394.) 
Or  as  was  held  in  Olivas  vs.  Weiner,  127 
Cal.App.2d  597,  600  [274  P. 2d  476]  "Statutes  are 
presumed  to  operate  prospectively.   (See  Civ. 
Code.  S3,  and  Code  Civ.  Proc,  S3.).  .  .  A 
statute  is  not  made  retroactive  merely  because  it 
draws  on  facts  existing  prior  to  its  enactment. 
Thus  changes  in  procedural  law  have  been  held 
applicable  to  existing  causes  of  action.   The 
effect  of  such  statutes  is  actually  prospective 
in  nature  since  they  relate  to  procedure  to  be 
followed  in  the  future.   [Citing  cases.]" 
(Emphasis  Added.) 

The  effect  of  the  amendment  in  question  is  prospective  in  nature 
since  it  relates  to  procedures  to  be  followed  by  the  City 
Planning  Commission  subsequent  to  its  passage.   Therefore,  it  is 
concluded  that  the  amendment  applies  to  all  proposed  map  or  text 
amendments  now  pending  before  the  City  Planning  Commission 
referred  by  the  Board  of  Supervisors.. 

In  resolving  the  second  question  as  to  when  the  180  day 
limit  begins  to  run,  one  must  note  that  a  statute  takes  effect 
from  the  date  of  its  passage,  unless  the  time  is  ^  J^d  by 
constitution  or  statutory  provision,  or  is  fixed  within  the 
statute  itself. 

The  effective  date  of  the  amendment  is  governed  by  Section 
2.304  of  the  Ian  Francisco  Charter  which  provides  as  follows: 

No  ordinance  which  is  subject  to  the 
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referendum  provisions  of  this  charter  shall 
become  effective  until  30  days  after  its 
passage.   Ordinances  granting  any  public  utility 
franchise  or  privilege  shall  not  become  effective 
until  sixty  days  after  their  passage. 
Ordinances  enacted  by  a  three-fourths  vote  of  all 
members  of  the  board  as  emergency  measures  as 
defined  in  section  2.301;  ordinances  enacted 
approving  the  issuance  of  revenue  bonds  or  of 
lease  financing  agreements  as  defined  in  section 
7.309  following  a  favorable  vote  on  the 
proposition  by  a  majority  of  the  voters  voting  on 
the  proposition;  and  all  other  ordinances  not 
subject  to  the  referendum  provisions  of  this 
charter,  shall  become  effective  upon  passage. 
(Emphasis  added)  . 

The  amendment  in  question  does  not  involve  the  granting  of  any 
public  franchise  nor  the  issuance  of  revenue  bonds  or  of  lease 
financing  agreements  as  defined  in  Section  7.309.   It  is  not 
an  emergency  measure  as  defined  in  Section  2.301.   Thus,  when 
the  subject  amendment  became  effective  turns  on  whether  it  is 
an  ordinance  subject  to  the  referendum  provisions  of  the  San 
Francisco  Charter. 

Section  9.108  of  the  San  Francisco  Charter  provides  in 
relevant  part  as  follows: 

*  *  * 
Annual  budget  and  appropriation  ordinances, 
supplemental  appropriation  ordinances,  the  annual 
salary  ordinance,  or  ordinances  amending  the 
same,  the  ordinances  levying  taxes,  any  ordinance 
appropriating  money  from  the  emergency  reserve 
fund,  ordinances  authorizing  the  city  attorney  to 
compromise  litigation,  and  ordinances  necessary 
to  enable  the  mayor  to  carry  out  any  of  the 
powers  vested  in  him  in  the  case  of  a  public 
emergency  as  defined  in  Section  3.100  of  the 
charter,  ordinances  enacted  pursuant  to  section 
8.410  of  the  charter,  as  well  as  ordinances 
relative  to  purely  administrative  matters,  shall 
not  be  subject  to  referendum. (Emphasis  added). 
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The  amendment  in  question  is  purely  administrative  in 
character  in  that  the  amendment  in  question  merely  sets  a  time 
limit  in  which  the  City  Planning  Commission  must  review  proposed 
map  and  text  amendments  and  make  its  recommendation  to  the  Board 
of  Supervisors.   Therefore,  it  is  not  subject  to  the  referendum 
provision  of  the  San  Francisco  Charter.   The  amendment,  as  an 
ordinance  not  subject  to  the  referendum  provision  of  the 
charter,  became  effective  upon  passage  pursuant  to  the  provision 
of  San  Francisco  Charter  Section  2.304. 

Section  2.302  of  the  San  Francisco  Charter,  which  sets 
forth  the  procedures  for  the  passage  of  an  ordinance,  provides 
in  pertinent  part  as  follows: 

.  .  .  [E]ach  ordinance  or  resolution  adopted  by 
the  supervisors  shall,  within  twenty-four  hours 
of  such  action,  be  transmitted  to  the  mayor  by 
the  clerk  of  the  board,  with  appropriate  notation 
of  the  action  of  the  board  thereon..  .  .  All  .  . 
.  ordinances  or  resolutions  [other  than 
ordinances  adopted  as  emergency  measures  and 
resolutions  adopted  by  unanimous  consent]  shall 
be  acted  upon  by  the  Mayor  within  10  days  of  such 
receipt. 

The  Mayor  shall  either  approve  each 
resolution  or  ordinance  adopted  by  the 
supervisors  by  signing  and  returning  same  to  the 
clerk  of  the  board  within  the  time  limit,  .... 

In  the  instant  case,  final  passage  by  the  Board  of  Supervisors 
was  on  June  4,  1979,  and  the  Mayor  approved  the  ordinance  by 
signing  same  on  June  7,  1979.   Therefore,  the  amendment  became 
effective  on  June  7,  1979. 

Inasmuch  as  the  effect  of  the  amendment  is  actually 
prospective  in  nature  and  its  character  is  administrative  in 
nature,  it  is  concluded  that  its  provisions  ^PPjy  to  all 
proposed  map  and  text  amendments  now  Pend^^g^jefore  the  City 
Planning  CoLission.   And  the  City  Planning  Commission  has 
until  December  4,  1979,  (180  days  from  ^he  ef  ective  date  of 
the  ordinance)  to  conduct  hearings  and  to  '^^^^^^  ^^/^Jg^g  by 
proposed  amendments  referred  to  them  prior  to  :J^"V'/^^^'  ""^ 
the  Board  of  Supervisors.  In  all  other  cases,  the  City 
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Planning  Commission  has  180  days  from  the  date  of  referral 
from  the  Board  of  Supervisor.   In  the  event  that  the  City 
Planning  Commission  fails  to  make  decisions  on  said  proposed 
text  and  map  amendments  to  the  City  Planning  Code,  said 
proposed  amendments  are  deemed  to  be  denied. 

Very  truly  yours, 


Deputy  City  Attorney 

Burk  E.  Delventhal 
Deputy  City  Attorney 


APPROVED  BY: 


ORGE  AGNO! 


GEORGE 


OST 


City  Attorney 


3436b 
0206y 
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^  OPINION  NO.  79-86 

SUBJECT:        Campaign  Filing  Requirements;  Independent 

Expenditure  Committees 

REQUESTED  BY:    Thomas  P.  Kearney,  Registrar  of  Voters 
PREPARED  BY:    James  L.  Lazarus,  Deputy  City  Attorney 

QUESTION  PRESENTED 

Is  a  publisher  of  a  political  tabloid  required  to  file  a 
campaign  expenditure  report?   If  so,  what  are  the  investigative 
responsibilities  of  the  Registrar  of  Voters? 

CONCLUSIONS 

Campaign  expenditure  reports  must  be  filed. 

The  Registrar  of  Voters  must  act  to  insure  compliance. 

ANALYSIS 

It    is  my   understanding   that  Mr.   John  Barbagelata  printed   a 
tabloid   containing    articles  on  various  candidates   and  measures  on 
the  November    6,    1979   municipal  election  ballot. 


...>  ..^w  {L^.^^ 

makes  such  contributions  is  a  "Committee,"  as  defined  in 
Government  Code  Section  82013: 

"Committee"  means  any  person  or  combination  of 
persons  who  directly  or  indirectly  receives 
contributions  or  makes  expenditures  or  contributions 
for  the  purpose  of  influencing  or  attempting  to 
influence  the  action  of  the  voters  for  or  against 
the  nomination  or  election  of  one  or  more 
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candidates,  or  the  passage  or  defeat  of  any  measure 
including  any  committee  or  subcommittee  of  a 
political  party,  whether  national,  state  or  local, 

Hoif^L  ^?"nn^'''''''°"^  received  total  five  hundred 
dollars  ($oOO)  or  more  m  a  calendar  year; 

(b)  Independent  expenditures  total  five 
hundred  dollars  ($500)  or  more  in  a  calendar 
year;  or 

(c)  Contributions  made  to  or  at  the  behest  of 
candidates  and  committees  total  five  thousand 
dollars  ($5,000)  or  more  in  a  calendar  year. 

Pursuant  to  Government  Code  Section  82013  and  84200  through 
84216,  the  Fair  Political  Practices  Commission  has  issued  Form 
461  to  be  filed  by  persons  who  have  made  independent  expenditures 
of  at  least  $500  on  behalf  of  a  candidate  or  ballot  measure  ($250 
per  San  Francisco  Administrative  Code  Section  16.511). 

In  my  opinion,  a  campaign  expenditure  report  must  be  filed 
if  the  cost  of  the  publication,  pro-rated  among  the  candidates 
and  ballot  measures  supported  or  opposed  by  Mr.  Barbagelata, 
exceeded  $250.   Though  he  may  contend  that  the  publication  is 
protected  by  the  First  Amendment  to  the  United  States 
Constitution,  the  Commission  has  adopted  a  regulation  which 
excludes  only  regularly  published  newspapers  from  the  filing 
requirements.   2  California  Administrative  Code  Section  18225(c) 
(14)  reads  as  follows: 

"Notwithstanding  the  provisions  of  this 
subsection,  the  term  expenditure  does  not  include 
costs  incurred  for  communications  which  expressly 
advocate  the  nomination,  election  or  defeat  of  a 
clearly  identified  candidate  or  candidates  or  the 
qualification,  passage  or  defeat  of  a  clearly 
dentified  measure  or  measures  by: 

(A)   A  regularly  published  newspaper,  magazine 
or  other  periodical  of  general  circulation  which 
routinely  carries  news,  articles  and  commentary 
of  general  interest. 
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(B)   A  federally  regulated  broadcast  outlet. 


(C)   A  regul 
regularly  publi 
specified  in  pa 
circulation  is 
members,  employ 
affiliated  indi 
purchase  the  pu 
only  to  the  cos 
publishing  and 
periodical.   If 
because  the  new 
other  than  its 
circulation,  or 
size  or  format, 
expenditures. " 


arly  published  newsletter  or 
shed  periodical,  other  than  those 
ragraph  (c) (4) (A) ,  whose 
limited  to  an  organization's 
ees,  shareholders,  other 
viduals  and  those  who  request  or 
blication.   This  paragraph  applies 
ts  regularly  incurred  in 
distributing  the  newsletter  or 

additional  costs  are  incurred 
sletter  or  periodical  is  issued  on 
regular  schedule,  expanded  in 

substantially  altered  in  style, 

the  additional  costs  are 


The  tabloid  is  not  a  regularly  published  newspaper  or 
newsletter.   Therefore,  the  cost  of  publication  and  distribution 
was  an  expenditure  for  political  purposes  pursuant  to  2  Cal. 
Admin.  18255(c)  and  in  my  opinion  a  campaign  expenditure  report 
must  be  filed. 

Regarding  any  obligation  your  office  may  have  to 
investigate  failures  to  file,  San  Francisco  Administrative  Code 
Section  16.512  directs  the  Registrar  of  Voters  to  "Notify 

promptly  all  persons known  to  him  who  have  failed  to  file  a 

statement  in  the  form  and  at  the  time  required  by  Section  16.504 
hereof,"  and  to  "Report  apparent  violations  to  the  District 
Attorney."   In  my  opinion,  you  should  inform  Mr.  Barbagelata  of 
his  filing  obligations  and  should  no  filing  be  received,  request 
action  to  be  taken  by  the  District  Attorney. 


Respectfully  submitted. 

By 
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JAf^S    L^ LAZARUS 
DeputyClcy  Attorney 


APPROVED : 
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GEORGE   AGNOST 
City  Attorney 
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